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Preface 


Since all but seventeen counties are currently governed by the provisions of 
Chapter 7A and the District Court system and since the other seventeen counties 
will go under the new system on the first Monday in December, 1970, statutes 
applicable only to the old court system or expressly for a limited time, such as 
G. S. 7-44 and 7-45, were moved from the Permanent Volume to an Interim Sup- 
plement. The reference “See Supplement” will direct the reader to the text of 
the section or, after the 1971 Supplement is issued, to a citation of the section’s 
repeal or expiration. 


Beginning with formal opinions issued by the North Carolina Attorney Gen- 
eral on July 1, 1969, such opinions which construe a specific statute will be cited 
as an annotation to that statute. For a copy of an opinion or of its headnotes write 
the Attorney General, P. O. Box 629, Raleigh, N. C. 27602. 


Responsibility for the final editorial decisions rests with this Office. We welcome 
your criticism and suggestions and request that you send them to the Attorney 
General. 


Ropert MorcGan 
Attorney General 
December 15, 1969. 
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VOLUME 1B 
Chapter 2. 
Clerk of Superior Court. 

Article 1. Sec. 

The Office. es Fee for docketing judgment. 
ene 2-33. Fee for auditing annual accounts of 
9-3. Clerk’s bond. receivers, executors, CEG. 
BINA Clerk's. bond: approval, «acknowledg- 9-34, Fee for auditing final accounts of re- 


ceivers, executors, etc. 

2-35. Fee for auditing final accounts of 
Article 2. trustees, etc., selling real estate 
under foreclosure proceedings. 

9-36. Certain counties not subject to §§ 2- 


ments and custody. 


Assistant Clerks. 


2-10. Appointment; oath; powers and juris- 29 to 2-35. 
diction; responsibility of clerks. 2-38. To furnish blank process, bonds and 
2-11, Certificate of appointment; confirma- undertakings. 
tion; revocation of appointment; 2-42. To keep books or microfilm; enu- 
compensation. meration. 
2-12. Clerks not relieved from duties; dep- : 
Heid. Article 5, 
Article 8. Reports. 
Deputies. 2-44, List of justices of the peace to be 


; t : 
alta UA ppointiient? powers! sent to Secretary of State 
2-i4 


-14. Record of appointment and discharge; Article 6. 
copies. : ; 
2-15. Responsibility of clerk for deputy’s Money in Hand; Investments. 
acts. 2-46, Public funds to be reported to county 


Article 4. commissioners. 

2-47. Approval, registration, and publica- 
tion of report. 

2-16. Powers enumerated. 2-48. Report compelled by commissioners. 

2-26. Fees of clerk of superior court. 9-49, Payment to persons entitled. 

9-27. Local modifications as to clerk’s fees, 2-50. Unclaimed fees of jurors and wit- 


Powers and Duties. 


2-29. Advance court costs. nesses paid to school fund. 
9-30. Advance costs on appeal from jus- 2-51. Use by public until claimed. 
tice of the peace. 2-58. Inspection and audit by county audi- 
9.31. Fee for cross-indexing names of tors or accountants; reports of au- 
parties. dits. 
ARTICLE 1. 
The Office. 


§ 2-3. Clerk’s bond.—At the first meeting of the board of commissioners 
of each county after the election or appointment of any clerk of a superior court 
it is the duty of the clerk to deliver to such commissioners a bond with sufficient 
sureties, to be approved by them, in a penalty of not less than ten thousand 
dollars, and not more than twenty-five thousand dollars, payable to the State of 
North Carolina, and with a condition to be void if he shall account for and pay 
over, according to law, all moneys and effects which have come or may come into 
his hands, by virtue or color of his office, or under an order or decree of a judge, 
even though such order or decree be void for want of jurisdiction or other irregu- 
larities, and shall diligently preserve and take care of all books, records, papers 
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and property which have come or may come into his possession, by virtue or color 
of his office, and shall in all things faithfully perform the duties of his office as 
they are or thereafter shall be prescribed by law: Provided that in counties hav- 
ing a population in excess of fifty thousand inhabitants, the penalty of the clerk’s 
bond shall be not less than ten thousand dollars, and not more than fifty thousand 
dollars. This section is inapplicable in any county in which a district court has 
been established. (C. C. P., s. 137; Code, s. 72; 1889, c. 7; 1891, c. 385; 1895, cc. 
2/0, 271; 1899, c. 54, s, 52; 1901, c. 32; 1903, c.°747; Rev. s. 295: C, S..s. 927. 
1931, c. 170; 1943, c. 713 ; 1967, c. 691, s. 38.) 


Local Modification. — Camden, Hyde, 
Tyrrell: 1939, c. 30; Carteret, Currituck, 
Pamlico: C.S., s. 929; Chowan: 1939, c. 299; 
Jones: 1925, c...10; Mecklenburg: 1925, c. 
184. 

Cross References.—As to liability and 
action on bond, see §§ 2-4, 109-34, 109-36, 
As to interest, see § 24-5. As to ceme- 
teries, see § 65-11. As to surety by mort- 
gage, see § 109-28. 

Editor’s Note. — The 1931 amendment 
increased the maximum penalty of the 
bond from fifteen thousand to twenty-five 
thousand dollars, and the 1943 amendment 
added the proviso. 

The 1967 amendment added the present 
last sentence in the section. 

Purpose.—In Thomas vy. Connelly, 104 
N.C. 342, 10 S.E. 520 (1889), it was 
said, “The purpose of this provision is 
very broad and comprehensive. It requires 
every clerk of the superior courts to give 
bond, with sufficient sureties, to secure the 
faithful discharge of his official duties, and 
especially, among other things, to secure 
the accounting for and paying over ac- 
cording to law of all moneys and effects 
that may be or come into his hands by 
virtue or color of his office.” 


“Color of His Office”.—‘‘Color of his 
office” has been construed to embrace all 
cases where the officer receives the money 
in his official capacity, when he is not au- 
thorized or required to receive the same. 
Greenlee v. Sudderth, 65 N.C. 470 (LSigde ie 
Brown v. Cable, 76 N.C. 391 (1877); Ex 
parte Cassidy, 95 N.C. 225 (1886); Thomas 
v. Connelly, 104 N.C. 342, 10 S.E. 520 
(1889); Sharpe v. Connelly, 105 N.C. 87, 
11 S.E. 177 (1890); Presson v. Boone, 108 
N.C. 78, 12 S.E. 897 (1891). See McNeill 
v. Morrison, 63 N.C. 508 (1869); Cox v. 
Blair, 76 N.C. 78 (1877). 

Scope of Bond. — This section requires 
only one bond to be given by the clerk, 
and the condition is extensive enough to 
cover every possible default in office. 
Hunter v. Routlege, 51 N.C. 216 (1858). 

An official bond given by a clerk, upon 
his entry into office, covers his whole 
official term, whether a new bond be given 
afterwards or not. Hunter v. Routlege, 51 
N.C. 216 (1858). 


The clerk’s bond embraces receiverships 
and incidental liabilities growing out of 
them. Syme v. Bunting, 91 N.C. 48 (1884); 
Presson “v. Boone,..108..N.C¥ 76.7 12. SE, 
897 (1891); Waters v. Melson, 112 N.C. 
89, 16 S.E. 918 (1893). 

The bond also covers funds which have 
come into the hands of the clerk under a 
statute enacted subsequent to the execu- 
tion of the bond. City of Wilmington v. 
Nutt, 78 N.C. 177 (1878); City of Wilming- 
ton v. Nutt, 80 N.C. 265 (1879); Presson 
v. Boone, 108 N.C. 78, 12 S.E. 897 (1891). 
See Cameron y. Campbell, 10 N.C. 285 
(1824); State ex rel. Boger v. Bradshaw, 
32 N.C. 229 (1849). 


Cumulative Security—The clerk’s bond 
is cumulative security for the performance 
of official duties. Darden v. Blount, 126 
N.C. 247, 35 S.E. 479 (1900). 

Liability on Bond.—The surety bond of 
a clerk of the superior court is fixed as to 
amount in the sum of five thousand dollars 
[in Pamlico County], and to that extent 
a surety is responsible for the defalcation 
of his principal, including 6 percent in- 
terest from the time of notice given it, 
except from judgment thereon, when a 
different principle applies and the surety 
is liable for 6 percent interest on the 
judgment until it is paid. Presson v. Boone, 
108 N.C. 78, 12 S.E. 897 (1891); State ex 
rel. .Lee.y,. Martin, 188 .N-C..119,.123- Sake 
631 (1924). 

A clerk and his sureties are liable on his 
bond as an insurer for money that comes 
into his hands, and not merely for the 
exercise of good faith in regard to such 
money. Smith v. Patton, 131 N.C. 396, 42 
S.E. 849 (1902). See generally, Havens v. 
Lathene, 75 N.C. 505 (1876); Morgan v. 
Smith, 95 N.C. 396 (1886); Board of Educ. 
v. Bateman, 102 N.C. 52, 8 S.E. 882, 11 


_ Am. St. R. 708 (1889). 


Where a defaulting clerk succeeds him- 
self, and has given the required bond for 
each term, with the same surety, and con- 
tinues his defalcation, the surety is liable 
only to the amount of the bond given for 
each term. State ex rel. Lee v. Martin, 188 
N.C. 119, 123 S.E. 631 (1924). 

And the burden is on the sureties of the 
bond in force when the money was re- 
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ceived by the clerk to show that he paid 
it over to himself as his own successor. 
Morgan v. Smith, 95 N.C. 396 (1886). 


The clerk is liable on his bond for fail- 
ure to pay over funds paid to him by com- 
missioners in partition. Smith v. Patton, 
131 N.C. 396, 42 S.E. 849 (1902). 


Where a clerk of the superior court has 
forged the signatures of Confederate pen- 
sioners to warrants issued by the State 
Auditor and sent to him for payment to 
the persons entitled, and has witnessed 
such signatures, cashed the warrants, and 
converted the funds to his own use, such 
sums are received by him by virtue of and 
under color of his office, and come within 
the terms of his bonds given under the 
provisions of this section, and the surety 
thereon is liable within the penalty of the 
bonds for the amount so embezzled. State 
Ven craint, p2OLBN. C.-21 1) 159) SB 4074 (4931): 

Same—Negligence. — A 
negligent in issuing an execution was 
held to be liable in damages for what- 
ever sum the plaintiff might show he had 
sustained by such nonfeasance. McIntyre 
v. Merritt, 55 N.C. 558 (1856). 

Clerk Is Guarantor of Funds Received 
by Virtue of Office.—Clerks of the superior 
court are insurers and guarantors of funds 
coming into their hands by virtue or color 
of their offices. State ex rel. Thacker v. 
Fidelity Deposit Co., 216 N.C. 135, 4 S.E.2d 
324 (1939). 


The duty to receive carries with it the 
duty to pay the sums collected to the par- 
ties entitled thereto. McMillan v. Robeson 
County feeG2erN- Ga, 413, 37! to. Bede 105 
(1964). 

Action on Bond. — No action can be 
maintained on the bond given by a clerk 
conditioned for the faithful performance 
of his duty, except where there has been 
such damages sustained as would give the 
party a right to maintain an action on the 
case or the neglect of his official duty. 
Jones v. Biggs, 46 N.C. 364 (1854). 


In an action on an official bond, on fail- 
ure of a defendant to answer, a judgment 
entered against him on default cannot be 
final, since the action is not for the breach 
of an express or implied contract to pay 
a definite sum of money fixed by the terms 
of the bond or ascertainable therefrom, 
but must be “by default and inquiry.” Bat- 
tle y. Baird, 118 N.C. -854, 24 S.E. 668 


clerk who is 
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(1896). See Morgan v. Bunting, 86 N.C. 
67 (1882). 

A demand is necessary before bringing 
an action upon the bond of a clerk for 
moneys, payable to private individuals, re- 
ceived under color of his office, and the 
statute of limitations will not begin to run 
in his favor until after such demand is 
made. But it is otherwise if he has con- 
verted the money, or if it is public money. 
Furman v. Timberlake, 93 N.C. 66 (1885). 

Same—Proper Parties. — Under this sec- 
tion, claimants of a fund arising from a 
partition sale are the proper parties to sue 
on the bond of the clerk for failure of the 
clerk to pay funds paid him by the com- 
missioners in partition. Smith v. Patton, 
131 N.C. 396, 42 S.E. 849 (1902). 

Where a clerk wrongfully prefers one 
judgment creditor over another in issuing 
executions, the wronged party has a rem- 
edy upon the official bond of the clerk for 
the actual loss sustained by his miscon- 
duct. Bank of Newbern v. Jones, 17 N.C. 
284 (1832). 

Same—Evidence.—In an action against 
a clerk and one of the sureties on his off- 
cial bond, the record of a judgment against 
the clerk and others of his sureties, in a 
previous action against them for the same 
demand, and on the same bond, but in 
which action the surety in the present ac- 
tion was not a party, is competent evi- 
dence to fix the amount due by the clerk. 
Morgan v. Smith, 95 N.C. 396 (1886). 


Effect Where Penalty of Bond Exceeds 
Amount Prescribed.—Although this  sec- 
tion is directory and prescribes the penalty 
on the bond of a clerk of the superior 
court, both the clerk and his surety are 
presumed to know the provisions of the 
statute, and where the clerk has volun- 
tarily executed a bond in a greater sum, 
and the surety has accepted premiums 
based on a bond in this amount, the surety 
is estopped to deny the validity of the 
bond, and the plaintiff may recover of the 
surety, upon a proper showing, to the full 
amount of the penalty of the bond. State 
TEA POL INC Pe ela) S.E. 427 (1931). 

Clerical Error.—An error in reciting the 
term of office in the bond, which is clearly 
clerical and inadvertent, does not invali- 
date the bond, but will be treated as sur- 
plusage. Battle v. Baird, 118 N.C. 854, 24 
S.E. 668 (1896). See Sprinkle v. Martin, 
69 N.C. 175 (1873). 


§ 2-4. Clerk’s bond; approval, acknowledgments and custody.—The 
approval of said bond by the board of commissioners, or a majority of them, shall 
be recorded by their clerk. The said bond shall be acknowledged by the parties 
thereto, or proved by a subscribing witness, before the clerk of said board of com- 
missioners, or their presiding officer, registered in the register’s office in a separate 
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book to be kept by him for the registration of official bonds; and the original, 
with the approval thereof endorsed, deposited with the register for safekeeping. 
The like remedies shall be had upon said bond as are or may be given by law on 
official bonds. This section is inapplicable in any county in which a district court 


has ‘been established&(C&C#P., sim 138% Codes $4733) Reviyis.296; 7 E25: seoZ3: 


1967, c. 691, s. 38.) 


Cross Reference.—As to bond, approval 
and custody, see §§ 109-11, 109-12. See an- 
notations to §§ 109-34, 109-36. 

Editor’s Note.—The 1967 amendment, ef- 
fective July 1, 1967, added the present last 
sentence in the section. 

Evidence. — The clerk’s bond may be 
proved, as at common law, without being 
subjected to the strict rules of evidence, 
and if there is a subscribing witness it 
may be proved by other witnesses, as if 
there was no subscribing witness. Baitle 
v. Baird, 118 N.C. 854, 24 S.E. 668 (1896). 


the registered bond is competent evidence 
of its provisions. Battle v. Baird, 118 N.C. 
854, 24 S.E. 668 (1896). 

Presumptions. — The clerk of the supe- 
rior court being required to give a bond 
for the discharge of the duties of his of- 
fice, etc., it will be presumed, in the trial 
of an action on such bond, that he did so; 
and any such bond found in the keeping of 
the proper custodian will be presumed to 
have been properly given and accepted as 
such. Battle v. Baird, 118 N.C. 854, 24 
S.E. 668 (1896). 


A duly certified copy of the record of 


ARTICLE 2. 
Assistant Clerks. 


§ 2-10. Appointment; oath; powers and jurisdiction; responsibility 
of clerks.—Each clerk of the superior court, by and with the written consent 
and approval of the superior court judge resident in his district, inay appoint 
one or more assistant clerks of the superior court, who before entering upon 
their duties shall take and subscribe the oath prescribed for clerks: Provided, 
that in counties having a population of less than fifty thousand (50,000), not 
more than two such assistant clerks may hold office at the same time; that in 
counties having a population of fifty thousand (50,000) to eighty thousand 
(80,000), not more than four such assistant clerks may hold office at the same 
time ; that in counties having a population of more than eighty thousand (80,000), 
not more than ten such assistant clerks may hold office at the same time. Upon 
compliance with the provisions of this article such assistant clerk or clerks shall 
be as fully authorized and empowered to perform all the duties and functions of 
the office of clerk of the superior court as the clerk himself, and all the acts, or- 
ders, and judgments of such assistant clerk shall be entitled to the same faith and 
credit as those of such clerk. Such assistant clerks shall be subject in all respects 
to all laws which apply to the clerks. The several clerks of the superior court shall 
be held responsible for the acts of their assistant clerks, and the official bonds of 
such clerks as now provided by law shall be written to and shall cover the acts of 
them assistantyclerke:n(192] nem Zhguml ; C5 os..954(a)\ al ool, cress 
1959, c. 1297 ; 1965, c. 264.) 


Local Modification—New Hanover: 1943, Session Laws 1953, c. 404, provided that 


c, 514571951, c. 93; Orange: 1963) c; 249. 


Editor’s Note. — The 1951 amendment 
rewrote the proviso to the first sentence, 
and inserted the words “or clerks” in 
the second sentence. Section 3 of the 
amendatory act, which repealed all laws 
in conflict with the act, excepted “any io- 
cal statutes pertaining to the appointment 
or number of assistant clerks of the su- 
perior court.” 

The 1959 amendment rewrote the first 
sentence. 


from and after March 20, 1953, the pro- 
visions of this section shall apply to Wake 
County. 

The 1965 amendment increased the max- 
imum number of assistant clerks in coun- 
ties having a population of more than 
80,000 from six to ten. 

An assistant clerk of the superior court 
has plenary authority to probate an instru- 
ment in common form. In re Will of 
Marks, 259 N.C. 326, 130 S.E.2d 673 (1963). 

Funds of minors paid into the hands of 


2.4 


the assistant clerk of the superior court, 
appointed guardian, were not paid into 
court, and the surety on the guardianship 
bond may not successfully contend that 
the clerk’s bond was liable therefor. State 
ex rel. Phipps v. Royal Indem. Co., 203 
N.C. 420, 166 S.E. 327 (1932). 

While the clerk of the superior court is 
a constitutional officer, the duties of clerks 
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be performed by assistant clerks as in 
this and the following sections, and an 
attack upon the appointment of a guard- 
ian by an assistant clerk on the ground 
that the statute delegating the powers of 
clerks to assistant clerks is unconstitu- 
tional is untenable. In re Barker, 210 
N.C. 617, 188 S.E. 205 (1936). 

Cited in State v. Cooper, 275 N.C. 283, 


are prescribed by statute, and the legis- 167 S.E.2d 266 (1969). 


lature may prescribe that such duties may 


§ 2-11. Certificate of appointment; confirmation; revocation of ap- 
pointment; compensation.—Any clerk of the superior court desiring to ap- 
point such an assistant clerk shall present a formal written certificate of such ap- 
pointment to the superior court judge residing in his district, and such judge, 
if he concurs in and approves such appointment, shall in writing enter his con- 
sent and approval upon such certificate and confirm such appointment. Said cer- 
tificate of appointment, and approval of the judge, together with the oath sub- 
scribed by the appointee, shall thereupon be entered in full upon the minute 
docket of the court, and shall be recorded and cross-indexed in the office of the 
register of deeds for such county. The appointment of any such assistant clerk 
may be revoked at any time by the clerk who appointed him or by the superior 
court judge resident in the district, by the entry of the word “revoked” and the 
date thereof, with the signature of such clerk or judge, upon the margin of the 
records of stich appointment in the offices of the clerk of the superior court and 
the register of deeds; and all such appointments shall expire by limitation when 
the clerk making same ceases to hold office. Nothing in this article shall increase 
the fees or compensation now allowed by law to the clerks or deputy clerks of 
the superior court of the several counties of the State. (1921, c. 32,5. 2: CS. 


s. 934(b).) 


§ 2-12. Clerks not relieved from duties; deputies.—This article shall 
not in anywise excuse or relieve the clerk of the superior court from giving to 
the performance of his duties the same time, care, and attention as is now required 
of such clerks by law, nor shall it change or amend the present laws with reference 
to deputy clerks of the superior court: Provided, that one person may be appointed 
both as assistant clerk and as deputy. (1921, c. 32, s. 3; C. S., s. 934(c).) 


ARTICLE 3. 
Deputies. 


§ 2-13. Appointment; powers.—Clerks of the superior court may appoint 
deputies, who shall take and subscribe the oaths prescribed for clerks, and who 
shall be as fully authorized and empowered as the clerk to certify the existence 
and correctness of any records in such clerks’ offices and to do and perform any 
other ministerial acts which the clerks may be authorized and empowered to do, 
in their own names and without reciting the names of their principals. The powers 
herein specified shall be in addition to such powers and authorities as are now or 
hereafter may be given deputy clerks by law. (1777, c. 115, s. 86, P. R.; R. C., 
Gee Oy 715 Codévsn75; Rey.isi89S.3)Cws., $9939 71963-01187.) 

Editor’s Note. — The 1963 amendment clerk might be necessarily absent from his 
substituted “oaths” for “oath” near the office, or unable for any cause to give per- 
beginning of the section and added all the sonal attention to his official duties.” 


provisions as to powers. 

Purpose.—In Miller v. Miller, 89 N.C. 
402 (1883), it was said: “The purpose of 
creating the office of ‘deputy clerk’ was 
to help the dispatch of public business, 
and to provide for the same when the 


Section Provides Only Method of Ap- 
pointment. — Deputy clerks can be ap- 
pointed only in the manner prescribed by 
this section. Shepherd v. Lane, 13 N.C. 
148 (1828). And are required to take the 
same oaths before entering upon their 
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duties which are required of their prin- invalid. Suddereth v. Smyth, 35 N.C. 452 
cipals. Jackson v. Buchanan, 89 N.C. 75 (1852). 
(1883). Deputy Must Act in Clerk’s Name. — 
The certificate of probate of a deed by This section and §§ 2-14 and 2-15 fix the 
a deputy clerk, expressly authorized by status of a deputy as the agent or servant 
statute to acknowledgment, etc., the deed of the clerk of the superior court, rather 
having been duly registered, was prima _ than as an independent officer of the court. 
facie evidence of his appointment and The decisions give emphasis to the idea 
qualification. Piland v. Taylor, 113 N.C. that the legal power and authority incident 
1,18 $.E. 70 (1893). to the office of clerk is vested in the prin- 
Scope of Authority. — Deputy clerks cipal clerk as the responsible officer of the 
may do all the acts which the clerk may law, to be exercised by him, either in per- 
do, except such as are judicial in their son or, within the orbit of ministerial 
character, or such as a statute may re- powers, by deputy. Therefore, since a dep- 
quire specially to be done by the clerk uty’s authority is derivative, the general 
himself. Miller v. Miller, 89 N.C. 402 rule is that he is required to do all things 
(1883); Piland v. Taylor, 113 N.C. 1, 18 in his principal’s name except where stat- 
S.E. 70 (1893). ute expressly provides otherwise. Beck v. 
Deputies are expressly authorized to Voncannon, 237 N.C. 707, 75 S.E.2d 895 
take acknowledgment and proof of deeds, (1953). 


and in exercising such functions a deputy Women as Deputies. — It would seem 
acts by force of the statute alone, and not that women are not disqualified under the 
as the agent of or by a delegation of au- Constitution nor any statute from holding 
thority from the clerk. Piland v. Taylor, the office of deputy clerk. See State ex 
113 N.C. 1, 18 S.E. 70 (1893). rel. Spruill v. Bateman, 162 N.C. 588, 77 


The probate of a deed of trust or mort- S.E. 768 (1913); Bank of Union v. Red- 
gage by one acting as deputy clerk, but wine, 171 N.C. 559, 88 S.E. 878 (1916); 
who had not been duly appointed, nor Preston v. Roberts, 183 N.C. 62, 110 S.E. 
qualified by taking the prescribed oath, is 586 (1922). 


§ 2-14. Record of appointment and discharge; copies.—Each clerk of 
a superior court shall make a record of the appointment of each deputy he may 
appoint, on the special proceedings docket of his court, giving the name of such 
appointee and the date of such appointment, and make a cross-index of the same, 
and shall furnish to the register of deeds of his county a transcript of such 
record; and such register of deeds shall record the same in the records of deeds 
in his office and make a cross-index thereof on the general index in his office. 
When any such deputy clerk is removed from his office the clerk of the superior 
court by whom he was appointed shall write on the margin of the record of such 
appointment in his office, and on the margin of the record of such appointment 
in the office of the register of deeds, the word “Revoked” and the date of such 
revocation and sign his name thereto. A duly certified copy of such appointment 
and of such revocation, under the hand and official seal of the register of deeds, 
shall be deemed prima facie evidence of the regularity of such appointment and 
revocation, and shall be admitted as evidence in all the courts. (1899, c. 235, s. 3; 


Rev., s. 899; C. S., s. 936.) 


§ 2-15. Responsibility of clerk for deputy’s acts.—The several clerks 
of the superior court shall be held responsible for the acts of their deputies. 
Deputies shall be subject in all respects to all laws which apply to the clerks. 
(1899, c. 235, s. 2; Rev:; s. 900; C) S., s. 937.) 

Liability for Acts. — Both deputy and them for his own protection. Such a 
clerk are liable for an unlawful act com- bond, not being required by law, is not 
mitted by the deputy under color of the an official bond in the strict sense of that 
office. Coltraine v. McCain, 14 N.C. 308 term. When given, however, it is valid as 
(1832). See Bank of Union v. Redwine, a common-law bond, the clerk individu- 
171 N.C, 559, 88 S.E. 878 (1916), ally, and not the public, being the obligee 

Deputy’s Bond.—This section does not in interest thereunder. The fact that it 
require any bond of a deputy clerk; but, runs in the name of the clerk as clerk is 
as the clerk is liable for the defaults and immaterial. Fidelity & Cas. Co. v. Hoyle, 
misfeasance of his deputies, common pru- 64 F.2d 413 (4th Cir. 1933). 
dence dictates that he require bonds of 
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ARTICLE 4. 
Powers and Duties. 


§ 2-16. Powers enumerated. 


(12) To compel the return to his office by each justice of the peace, on the ex- 
piration of the term of office of such justice, or, if the justice be dead, by his per- 
sonal representative, of all records, papers, dockets and books held by such jus- 
tice by virtue or color of his office, and to deliver the same to the successor in of- 
fice of such justice. 


fC Gon P wigs. 417,418,442; | Code, ssin 10331085) 1901, eo 614; .s» 25° Rev., 
See 1910 co 140 CES.) Ss, 93871949, 2.57, Bo by 195 Tcn28, 1s. lel 96lyse. 


341, s. 2.) 


§ 2-26. Fees of clerk of superior court.—The fees of the clerk of the 
superior court shall be the following, and no other, namely : 


Advertising and selling under mortgage in lieu of bond, two dollars for sales 
of real estate and one dollar for sales of personal property. 

Affidavit, including jurat and certificate, twenty-five cents. 

Appeal from justice of the peace, fifty cents. 

Appeal from the clerk to the judge, fifty cents. 

Appeal to the Supreme Court, including certificate and seal, two dollars. 

Appointing and qualifying justices of the peace, to be paid by the justice, 
twenty-five cents. 

Apprenticing infant, including indenture, one dollar. 

Attachment, order in, fifty cents. 

Auditing account of receiver, executor, administrator, guardian or other trustee, 
required to render accounts, if not over three hundred dollars, fifty cents; if 
over three hundred dollars and not exceeding one thousand dollars, eighty cents ; 
if over one thousand dollars, one dollar. 


Auditing final settlement of receiver, executor, administrator, guardian or other 
trustee, required to render accounts, one half of one percent of the amount on 
which commissions are allowed to such trustee, for all sums not exceeding one 
thousand dollars, and for all sums over one thousand dollars; one tenth of one per- 
cent on such excess; but such fees shall not exceed fifteen dollars, unless there be 
a contest, when the clerk shall have one percent on the said excess over one thou- 
sand dollars; but in no instance shall his fees exceed twenty-five dollars. 

Auditing and recording the final account of commissioners appointed to sell 
real estate, one half of the fees allowed for auditing and recording final accounts 
of executors. 

Bill of costs, preparing same, twenty-five cents. 

Bond or undertaking, including justification, sixty cents. 

Canceling notice of lis pendens, twenty-five cents. 

Capias, each defendant, one dollar. 

Capias, when the defendant is not arrested thereunder, shall be such sum as the 
commissioners of his county may allow. 

Caveat to a will, entering and docketing same for trial, one dollar. 


Certificate, except where it is a charge against the county, twenty-five cents , 
and where it is a charge against the county, the fee shall be such sum not ex- 
ceeding twenty-five cents as the board of commissioners shall allow. 

Commission, issuing, seventy-five cents. 

Continuance, thirty cents. 

Docketing ex parte proceedings, fifty cents. 

Docketing indictment, twenty-five cents. 

Docketing liens, twenty-five cents. 

Docketing judgment, twenty-five cents. 

Docketing summons, twenty-five cents. 
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Execution and return thereon, including docketing, fifty cents; and certifying 
return to clerk of any county where judgment is docketed, twenty-five cents. 

Filing all papers, ten cents for each case. 

Guardian, appointment of, including taking bond and justification, one dollar. 

Impaneling jury, ten cents. 

Indexing judgment on cross-index book, ten cents for the judgment, regard- 
less of number of parties. 

Indexing notice of lis pendens, twenty-five cents. 

Indexing liens on lien book, ten cents. 

Indictment, each defendant in the bill, sixty cents. 

Injunction, order for, including taking bond or undertaking and justification, 
one dollar, 

Judgment, final, in termtime, civil action, one dollar. 

Judgment, final against each defendant, in criminal actions, one dollar. 

Judgment, final, before the clerk, fifty cents. 

Judgment by confession, without notice, all services, three dollars. 

Judgment in favor of widow for year’s support, fifty cents. 

Judgment nisi, entering against a defaulting witness or juror, on bail bond or 
recognizance, twenty-five cents. 

Juror ticket, including jurat, ten cents. 

Justification of sureties on any bond or undertaking, except as otherwise pro- 
vided, fifty cents. 

Letters of administration, including bond and justification of sureties, one dol- 
lar. 

Motions, entry and record of, twenty-five cents. 

Notices, twenty-five cents, and for each name over one in same paper, ten cents 
additional. 

Notifying solicitors of removal of guardian, one dollar. 

Order enlarging time for pleading, and all interlocutory orders, in special pro- 
ceedings and civil actions, twenty-five cents. 

Order of arrest, one dollar. 

Order for appearance of apprentice, on complaint of master, one dollar; for ap- 
pearance of master on complaint of apprentice, one dollar. 

Order for the registration of a deed or other writing, which has been proved or 
acknowledged in another county, or before a judge, justice, notary or other officer, 
except a chattel mortgage, twenty-five cents. 

Postage, actual amount necessarily expended. 

Presentment, each person presented, ten cents. 

Probate of a deed or other writing, proved by a witness, including the certifi- 
cate, twenty-five cents. 

Probate of a deed or other writing, acknowledged by the signers or makers, in- 
cluding all except married women, who acknowledged at the same time, with the 
certificate thereof, twenty-five cents. 

Probate of a deed, or other writing, executed by a married woman, for her ac- 
knowledgment and private examination, with the certificate thereof, twenty-five 
Cents, 

Probate of limited partnership, fifty cents. 

Probate of will in common form and letters testamentary, one dollar. 

Qualifying justice of the peace, to be paid by the justice, twenty-five cents. 

Qualifying members of the board of commissioners, to be paid by the commis- 
sioners, twenty-five cents. 

Recognizance, each party where no bond is taken, twenty-five cents. 

Recording and copying papers, per copy sheet, ten cents. 

Recording appointment of process agent for nonresident, fifty cents. 

Recording names, qualification, and expiration of term of office of justices of 
the peace, five cents for each name. 

Registering trained nurses, including certificate of registration, fifty-cents. 
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Recording names of jurors as required by law, five cents for each name. 

Resignation of guardian, relinquishment of right to administer, or to qualify as 
executor, receiving, filing and noting same, twenty-five cents. 

Seal of office, when necessary, twenty-five cents. 

Subpoena, each name, fifteen cents. 

Summons, in civil actions or special proceedings, including all the names there- 
in, one dollar, and for every copy thereof, twenty-five cents. 

Transcript of judgment, twenty-five cents. 

Transcript of any matter of record or papers on file, per copy sheet, ten cents. 

Trial of any cause, or stating an account, as referee, pursuant to order of the 
judge, such allowance as the judge may make. 

Witness ticket, including jurat, ten cents. 

Five percent commission shall be allowed the clerk on all fines, penalties, 
amercements and taxes paid the clerk by virtue of his office; and three percent 
on all sums of money not exceeding five hundred dollars placed in his hands by 
virtue of his office, except on judgments, decrees, executions, and deposits under 
article three of chapter forty-five; and upon the excess over five hundred dollars 
of such sums, one percent. 

Provided, that in such counties of the State where the clerk of superior court 
is now or may hereafter be paid a salary in lieu of fees, that such clerk of superior 
court shall not charge and collect a fee for juror ticket, including jurat, or wit- 
ness ticket, including jurat, as herein prescribed. 

Provided, that when any services of the clerk of the superior court shall be for 
any court or person of any county other than his own county, the clerk of the 
superior court fees shall be as hereinafter set out: 

Transcripts of judgments, including the certificate of filing and docketing ... 
$1.50 first page, 75¢ for each additional page thereafter. 

Issuing certified copies of or recording certified copy of any other matter of 
record or papers on file in the office of the clerk of the superior court. . . $1.50 
first page, 75¢ for each additional page thereafter. 

Issuing execution including docketing returns thereon and issuing certificates 


of satisfaction . . . $1.50 first page, 75¢ for each additional page thereafter. 
Execution against specific property or against the person, including docketing 
of returns thereon and issuing certificates of satisfaction . . . $2.00. (Code, ss. 


229. 1789, 2109, 3739; 1885, c. 199; 1893, c. 52, s. 4; 1897, c. 68; 1899, c. Wi. S. 
DA MOIS Gas wer OG! polo les. 121 BeHlOl4 si 3511 903ic.5359,, so 6; 1905, 
& g60pss 3s Reva-siu2773* 1917, c) 4198, 5.-6; 1919,°¢:329 C55". 3903 ; 1927, 
©4247 7 1920 Mec 450214 719335 OT 3 1945yre!'6355 1955; °c. 879 19590%- e163) 
aya 196/823, 5:0.) 


Local Modification. — Carteret: 1943, c. relating to fees for docketing judgments 
697; Franklin: 1927, c. 137; Harnett: 1933, and for auditing accounts, not applicable 
c. 75; Johnston: 1943, c. 653; Northamp- in certain counties, see §§ 2-32 through 
ton: 1931, c. 11; Richmond: 1947, c. 235, 2-35. 

Su St) ransylvama?: 1951, cis1212)s. 4; Editor’s Note. — The 1927 amendment, 
Wake: 1945, c. 733; Wilson: 1935, c. 241; which added the proviso at the end of this 
Burke: 1959, c. 386; Catawba: 1963, c. 886; section, provided that it should not apply to 
Craven: 1957, c. 124; Forsyth: 1961, c. Chatham County; however, by Public Laws 
401; Gates: 1957, c. 327; Guilford: 1953, 1929, c. 214, the 1927 act was amended to 
c. 1016: McDowell: 1953, c. 728; Macon: make it applicable to Chatham County. 
1963, c. 465; Mitchell: 1959, c. 1270; Rich- Public Laws 1933, c. 91, repealed the pro- 
mond: 1955, c. 1324; Surry: 1953, c. 851. vision of Public Laws 1929, c. 45, which 
Cross References.—See Editor’s note to provided for fees in Halifax County. 


§ 53-5. As to compensation and _ liability The 1945 amendment substituted “chap- 
of clerk in settling an estate, see § 28-_ ter forty-five” for “chapter fifty-four” in 
171. As to costs of appeal generally, see the next to the last paragraph. 

§ 6-33. As to costs of transcript on ap- The 1955 amendment, which added the 


peal taxed in Supreme Court, see § 6-34. proviso at the end of this section, 
As to costs of appeal from justices of the defined a page as being “a regular legal 
peace, see § 6-35. As to new provision size sheet of paper not greater than four- 
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teen inches in length.” The 1959 amend- 
ment inserted the sentence reading “In- 
dexing notice of lis pendens, twenty-five 
cents.” 

The 1967 amendment, effective Jan. 1, 
1968, deleted provisions as to fees for re- 
cording certificates of incorporation of 
corporations and recording corporation or 
amendment to corporate certificates. 

Appeal from Justices of the Peace. — 
When a defendant is bound over to the 
superior court by a justice of the peace, the 
clerk of the superior court is not entitled 
to the fee of 50 cents allowed for appeal 
from justice of the peace. Guilford v. 
Board of Comm’rs, 120 N.C. 23, 27 S.E. 
94 (1897). 

Fee taxable for appeal and docketing in 
Supreme Court. See State ex rel. Blount 
v. Simmons, 120 N.C. 19, 26 S.E. 649 
(1897). 

Appeal from Taxation of Costs.—An ap- 
peal lies to the Supreme Court from the 
erroneous taxation of items in bill of-costs 
in the superior court. State ex rel. Blount 
v. Simmons, 120 N.C. 19, 26 S.E. 649 
(1897). 

The fees for continuances of cases al- 
lowed to the clerk of the superior court 
must be for such continuance as is made 
by the judge upon motion, and such as 
must be recorded in the minutes of the 
clerk, and not those affected by a crowded 
docket or the inability for that reason of 
reaching the cause for trial. Luther v. 
Southern Ry., 154 N.C. 103, 69 S.E. 762 
(1910). 

Motion for Judgment. — The fee of 
twenty-five cents for motion for judgment 
can only be taxed when the motion is a 
motion in the cause, in writing, and re- 
quired to be recorded. State ex rel. Blount 
v. Simmons, 120 N.C. 19, 26 S.E. 649 
(1897). 

Filing Papers.—The fee of 10 cents al- 
lowed the clerk of the superior court for 
“filing papers,” is for filing all the papers 
in an action after final judgment, and not 
for filing each paper in a case. Guilford 
v. Board of Comm’rs, 120 N.C. 23, 27 
S.E. 94 (1897). 

Transcript on Appeal When Fees Un- 
paid.—The clerk of the court below is en- 
titled to receive his fees before being re- 
quired to send up a transcript on appeal, 
and therefore a writ of certiorari will be re- 
fused where it appears from the affidavit of 
the clerk that the transcript was not sent up 
because the appellant failed, after repeated 
demands, to pay the fees, and in his reply 
to the answer setting forth the clerk’s af- 
fidavit the petitioner did not tender the 
fees. Saunders v. Thompson, 114 N.C. 282, 
19 S.E. 225 (1894). 
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Same—When Incomplete. — Where the 
clerk of the superior court fails to send 
up as a part of the transcript the drawing 
and swearing in of the grand jury who 
found the indictment, he will not be al- 
lowed his costs for making and sending up 
the transcript of the record. State v. Cam- 
eron, 122 N.C. 1074, 29 S.E. 418 (1898). 

Settlement of Estate—Where the clerk 
of the court was appointed a commissioner 
of the court to sell certain lands and in- 
vest the proceeds, etc., and it appearing 
that he had rendered services of value, with 
no indication of conversion, misapplication, 
or commingling of funds, it was held that 
he was entitled to his commissions in the 
settlement of the estate. Hannah vy. Hyatt, 
170 N.C. 634, 87 S.E. 517 (1916). 

Section 6-36 a Proviso.—The true con- 
struction of this section regulating the fees 
of clerks, is had by reading as a proviso 
at the end thereof § 6-36. Coward v. Com- 
missioners, 137 N.C. 299, 49 S.E. 207 
(1904), 

Recording in the Minute Docket. — The 
clerk of the superior court is not entitled 
to a specific fee for recording the proceed- 
ings of a cause in the minute docket of the 
court. Guilford v. Board of Comm'rs, 120 
N.C. 23, 27 S.E. 94 (1897). 

Clerk’s Allowance for Stating Account 
Disallowed.—Where the plaintiff recovered 
judgment in the court below and it was or- 
dered that an allowance be made to the 
clerk for stating an account, one half to be 
paid by the plaintiffs and the other half by 
the defendants, it was held to be error. 
Wall v. Covington, 76 N.C. 150 (1877). 

Nolle Prosequi.—The clerk of the court 
is not entitled to any fee for entering a 
judgment of nolle prosequi in a criminal 
action. State v. Johnson, 101 N.C. GL As 
S.E. 360 (1888). 

When Judgment Is against State or 
County.—Costs are not allowed for docket- 
ing, filing and indexing a judgment against 
the State or county, since no lien can be 
acquired by such docketing. State ex rel. 
Blount v. Simmons, 120 N.C. 19, 26 S.E. 
649 (1897). 

The State and county are liable for costs 
only in the cases expressly provided by 
statute. Guilford v. Board of Comm’rs, 
120 N.C, 23, 27 S.E. 94 (1897). 

A county cannot be taxed, under § 6-36 
with any part of the fees of the clerk or 
other officers in criminal actions if the 
grand jury returns “not a true bill.’ Guil- 
ford v. Board of Comm’rs, 120 N.C. 23, 
27 S.E. 94 (1897). 

Cited in Watson v. Lee County, 224 N.C. 
508, 31 S.E.2d 535 (1944). 


» § 2-27 1970 INTERIM SUPPLEMENT TO VoL. 1B § 2-31 


§ 2-27. Local modifications as to clerk’s fees.—For the probate of a 
short-form lien bond, or lien bond and chattel mortgage combined, the clerk shall 
receive ten cents in the following counties: Alamance, Alleghany, Ashe, Beau- 
fort, Bladen, Brunswick, Buncombe, Burke, Carteret, Caswell, Catawba, Chat- 
ham, Chowan, Cleveland, Columbus, Craven, Cumberland, Davie, Duplin, Dur- 
ham, Edgecombe, Gaston, Gates, Granville, Green, Harnett, Iredell, Johnston, 
Jones, Lenoir, Lincoln, Martin, McDowell, Mecklenburg, Moore, Nash, New 
Hanover, Onslow, Pamlico, Pender, Perquimans, Person, Pitt, Polk, Robeson, 
Rockingham, Rowan, Rutherford, Sampson, Scotland, Union, Vance, Warren, 
Washington, Watauga, Wayne, Wilson. (Rev., s. 2773; 19073408 1717 THF: 
BOP) LOL eo 1R29 OC" Sos 3004 951993 ce Od cy 230g S. wit a1 OG), 
c. 401.) 

In Anson, this fee is twenty cents. (P. L. 1913, c. 49; C. S., s. 3904.) 

In Bertie County the clerk of the superior court shall collect the sum of fifteen 
cents for each crop lien or lien bond probated by him for registration in Bertie 
County, including all services connected therewith. (CRS LOLs Gal Ost Ae. ti 
s. 3904.) 

In Jackson County, in addition to the fees now allowed by law, the clerk shall 
receive the sum of five dollars for writing up the minutes of each day’s session 
of the superior court of the couniy, to be paid by the county. (P. L. 1913, c. 182; 
Cyan; Ga port.) 

In Mitchell County the clerk of the superior court shall recetve double the 
amount of fees and commissions as provided in § 2-26 of this chapter. (1931, c. 
5Gj8s eile) 

In Robeson County the board of county commissioners may make an allow- 
ance to the clerk of the superior court for keeping the records of the court and 
transcribing the minutes, to be paid out of the general county fund. (Rev., s. 
247 SEM HED BSA OOS) 

From and after February 27, 1923, it shall be unlawful for the clerks of the 
superior courts of Bertie, Northampton, Vance, Warren and Wayne counties to 
charge fees for witness and juror tickets issued by them. (C. S., s. 3904; 1923, 


ca92. ) 
Local Modification. — Harnett: 1933, c. The 1961 amendment, effective July 1, 
75; Johnston: 1943, c. 653. 1961, deleted Forsyth from the first para- 
Editor’s Note. — Public Laws 1933, c. graph and struck out the former fourth 


84, inserted Scotland in the list of coun- paragraph relating to Forsyth County. 
ties appearing in the first paragraph, and 

Session Laws 1947, c. 235, s. 11, struck 

“Richmond” therefrom. 


§ 2-29. Advance court costs.—The clerk of the superior court is hereby 
authorized to collect as advance court cost on all suits started in any court the sum 
of seven dollars and fifty cents (7.50) for one defendant, and one dollar and a 
half for each additional defendant, which fees shall include any process tax or tax 
on suits and sheriff fees. (1935, c. 379, s. 2.) 

Local Modification. — Catawba: 1939, c. 
62; 1949, c. 414; Transylvania: 1951, c. 
1212 ;:s),3. 


§ 2-30. Advance costs on appeal from justice of the peace. — The 
clerk of the superior court is authorized to collect from the appellant in all cases 
in appeals from justices of the peace court to the superior court four dollars as 
advance cost to be applied on the court cost including the process tax. CEO o be 


379S2 1S) 
Local Modification.—Transylvania: 1951, Cited in Watson v. Lee County, 224 N.C. 
c. 1212, s. 4. 508, 31 S.E.2d 535 (1944). 


§ 2-31. Fee for cross-indexing names of parties.—The fee for cross- 
indexing the name of each party to any action or proceeding required to be cross- 
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indexed by law shall be ten cents for each name entered upon the cross-index 
records (1935 #em379 mswan) 


Local Modification.—Transylvania: 1951, 
Caled 2 S25: 


§ 2-32. Fee for docketing judgment.—The fee for docketing any judg- 
ment shall be ten cents per copy sheet, minimum charge twenty-five cents. (1935, 
c. 379, s. 4.) 


Local Modification.—Transylvania: 1951, 
c. 1212, s. 6. 


§ 2-33. Fee for auditing annual accounts of receivers, executors, 
etc.—For auditing annual accounts of receivers, executors, guardians, adminis- 
trators, administrators with will annexed, trustees for incompetents, trustees un- 
der wills, surviving partner, where the total receipts and disbursements do not ex- 
ceed eleven thousand dollars, the fee shall be twenty-five cents for each one hun- 
dred dollars on receipts and disbursements or a fraction thereof through one thou- 
sand dollars. If the receipts and disbursements exceed one thousand dollars, 
the fee shall be for the receipts and disbursements above one thousand dollars 
five cents on each one hundred dollars or a fraction thereof through eleven 
thousand dollars. When the receipts and disbursements exceed eleven thousand 
dollars, the fee for the amount of same above eleven thousand dollars. shall 
be one tenth of one percent on the amount of receipts and disbursements in 
excess of eleven thousand dollars, but in no event shall the fee be less than one 
dollar nor more than twenty-five dollars. Nothing in this section shall be con- 
strued to allow commissions on allotment of dower, on distribution of the shares 
of heirs, on distribution of shares of distributees of personal property or on dis- 
tribution of shares of legatees. (1935, c. 379, s. 5; 1945, c. 1036, s. i) 

Local Modification. — Anson and Lee: Editor’s Note. — The 1945 amendment 
1945, c. 1036, s. 214; Transylvania: 1951, added the last sentence of this section. 
CH1212/ 507. 


§ 2-34. Fee for auditing final accounts of receivers, executors, etc. 
—For auditing final accounts of receivers, executors, administrators, administra- 
tors with will annexed, collectors, trustees for incompetents, trustees under wills, 
guardians or surviving partner, the fee shall be fifty cents for each one hundred 
dollars or a fraction thereof of the total receipts and disbursements through one 
thousand dollars, and ten cents per each one hundred dollars or a fraction there- 
of on everything above one thousand dollars, but in no event shall the fee be less 
than two dollars: Provided, that when stocks, bonds or any other personal prop- 
erty is delivered to any heir or distributee without converting the same into cash, 
these fees shall be computed and charged on the same just as though they had 
been converted into cash; the value of said stocks, bonds, etc., to be fixed as of the 
date of death, or qualification of the fiduciary. Nothing in this section shall be con- 
strued to allow commissions on allotment of dower, on distribution of the shares 
of heirs, on distribution of shares of distributees of personal property or on dis- 
tribution of shares of legatees. (1935, c. 379, s. 6: 1945). Cah O36, 050/20) 

Local Modification. — Anson: 1945, c. Editor’s Note. — The 1945 amendment 
1036, s. 214; Beaufort: 1939, c. 103; Dur- added the last sentence of this section, 
ham: 1945, c. 115; Lee: 1945, c. 1036, s. 

2%; Transylvania: 1951, c. 1212, s. 8. 


§ 2-35. Fee for auditing final accounts of trustees, etc., selling real 
estate under foreclosure proceedings, — For auditing final accounts of trust- 
ees, mortgagees, commissioners, or other persons, firms, or corporations selling 
real estate under foreclosure proceeding required to render such final report, the 
fees shall be twenty-five cents on each one hundred dollars of receipts and dis- 
bursements through one thousand dollars and ten cents on each one hundred dol- 
lars for everything above one thousand dollars, provided that the minimum fee 
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shall be one dollar and fifty cents and the maximum fee shall not exceed twenty- 
five dollars. (1935, c. 379, s. 7.) 

Local Modification.—Transylvania: 1951, 
Gri2i2esr 9) 


§ 2-36. Certain counties not subject to §§ 2-29 to 2-35.—Sections 2- 
29 to 2-35 shall not apply to the counties of: Allegany, Ashe, Avery, Bladen, 
Buncombe, Burke, Caldwell, Caswell, Catawba, Chowan, Cleveland, Columbus, 
Cumberland, Davidson, Davie, Duplin, Edgecombe, Franklin, Guilford, Haywood, 
Iredell, Jackson, Jones, Lenoir, Lincoln, Martin, Mecklenburg, Montgomery, 
Moore, Nash, New Hanover, Onslow, Orange, Pamlico, Pitt, Richmond, Robe- 
son, Rockingham, Rowan, Stokes, Swain, Tyrrell, Union, Washington, Wayne 
and Wilson: Provided, that § 2-29 shall apply to Iredell County. Provided, fur- 
ther, that §§ 2-33 and 2-34 shall apply to Bladen and Robeson counties. Provided, 
also that § 2-29 shall apply to Ashe County. (1935, c. 379, s. 8; c. 494; 1937, 
cc. 148, 149, 290; 1945, c. 296; 1947, c. 269; 1949, c. 386; 1953, c. 268; 1955, c. 
TOS 1959\c-0578 Al 961 el 7 2p LOGS seb 7 72) 


Editor’s Note. — The 1937 amendments The 1955 amendment added the proviso 
struck out Bertie and Yancey from the as to Bladen County. 
list of counties in this section, and added The 1959 amendment deleted “Person” 
the proviso as to Iredell County. from the list of counties. 

The 1945 amendment struck out “Ca- The 1961 amendment added Robeson to 
barrus” from the list of counties, the 1947 the second proviso. 
amendment struck out “Surry” and the The 1965 amendment added the proviso 
1949 amendment struck out “Franklin.” as to Ashe County. 


The 1953 amendment deleted “Vance” 
from the list of counties. 


§ 2-38. To furnish blank process, bonds and undertakings.—Clerks 
of courts shall furnish to parties printed copies of the formal parts of all process 
required to be issued by them with convenient blank spaces for the insertion of 
written matter; and also the blank forms of such bonds and undertakings as are 
required to be taken by them. (C. C. P., s. 559; 1868-9, c. 279, s. 558; Code, s. 
S701e RevensiVlaer Giosns. S48. ) 


§ 2-42. To keep books or microfilm; enumeration. 


17. Record of justices of the peace, which shall contain a complete list of the 
justices of the peace of the county, by townships, giving the date of election or 
appointment, qualification, and expiration of term of office of each; and when- 
ever a vacancy occurs it shall be noted therein. These books shall at all times 
show a complete list of the justices of the peace of the county and who was the 
predecessor of each justice and the succession in office. 

18. Record of books, which shall contain the date of delivery to each justice 
of the peace of any dockets, records, and books; and the date of the receipt by 
him to any justice of the peace, or to the personal representative of a deceased 
justice of the peace, for any dockets, records, and books returned to him. 

(Code, “ss?"83/" 95, 96,°97,'112,°1789; 1887, c. 178, s. 2; 1889, c. 181, s. 4; 
1e0smes ze is0O cr 1 set h7 Mec, SZ, 110; 1901, c: 2, 5.193 ¢. 89,78. 013 5'c. 550, 
Sa DOG SC. Sdn ce 359 eSai Opel 905s: cy: SOO use 2ewRevws. Ql SechGl9, cy 85.827; 
Cape se LO ase A 24 0u 1514.16 18429952 140578 Co DSi 4195350 Chaco ca; St 
Bo 5 ONG O,oa Sie Cr llOoe San dt 1 90lncd341,.Ssi J Aresc. 900 1965, c. 489; 
196 FENG OO Feud CU eos iSS Ze) 


ARTICLE 5. 


Reports. 


§ 2-44. List of justices of the peace to be sent to Secretary of State. 
—The clerk of the superior court of each county shall, on or before February 
first of each year, send to the Secretary of State a list of the qualified justices of 
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the peace in his county as of January first of that year. The list shall include the 
following information with respect to each such justice of the peace: 
(1) The township for which he was elected or appointed. 
(2) The date of his election or appointment, and if appointed, by whom so 
appointed. 
(3) The term for which he was elected or appointed. 
(4) The date of his qualification. (1881, c. 326; Code, s. 89; 1901, c. 37, s. 
ma evs Sylow 1 Soe {Onde 1 O45 nc; 162) 


ARTICLE 6, 
Money m Hand; Investments. 


S 2-46. Public funds to be reported to county commissioners.—On 
the first Monday in December of each and every year, or oftener, if required 
by order of the board of commissioners or any other lawful authority upon ten 
days’ written notice, clerks of the superior courts shall make an annual report of 
all public funds which may be in their hands. The report shall be made to the 
board of county commissioners and addressed to the chairman thereof. It shall 
give an itemized statement of said funds so held, the date and source from which 
they were received, the person to whom due, how invested and where, in whose 
name deposited, the date of any certificate of deposit, the rate of interest the 
same is drawing, and other evidence of investment of said fund; and it shall 
include a statement of all funds in their hands by virtue or color of their office, 
and which may belong to persons or corporations. The report shall be subscribed 
and verified by the oath of the party making it before any person allowed to ad- 
minister oaths. Provided, further, that in the event the accounts of any clerk 
of the superior court are audited at least once each year by a certified public ac- 
countant, and the report and audit made by such certified public accountant 
sets forth all of the facts and items required by this section and is approved by 
the clerk and accepted by the board of county commissioners, such audit shall 
become and constitute the annual report required by this section. (1891, c. 580; 
Rev gor Ze, fois KOSI Gx 5671951 + 6.187; ) 


«4 


Local Modification. — Bertie: Pub. Loc. 
1941, c. 39; Carteret: 1941, c. 316; Forsyth: 
L941 0c. 510949945, ac. tis Greene: 1948... c: 
146; Halifax: 1949, c. 389; Hertford: 1945, 
c. 101; Lenoir: 1945, c. 201; Rockingham: 
1943, ¢. 378) Wnion: 1941, c. 316: Wake: 
1943, c. 523; Wayne: 1939, c. 92. 

Editor’s Note. — The 1931 amendment 
inserted the words: “upon ten days’ writ- 
ten notice” in the first sentence, and the 
1951 amendment added the proviso at the 
end of this section. For construction of 
“color of his office,’ see § 2-3 and anno- 
tations. 


Method of Procedure.—Where a clerk 
has admitted money to be due in the 
manner prescribed by this section, he can 
only be proceeded against on motion for 
a summary judgment for money that has 
remained in his hands for three years. 
Summey v. Johnston, 60 N.C. 98 (1863). 

Prima Facie Case of Correctness.—This 
section raises a prima facie case of the 
correctness of the annual report of the 
clerk only when the statute is substan- 
tially complied with. Gilmore v. Walker, 
195 N.C. 460, 142 S.E. 579 (1928). 


§ 2-47. Approval, registration, and publication of report.—The board 


of commissioners shall refer all itemized statements made by the cierks of the 
superior courts to a special committee of their board, who shail compare the same 
with the records of the clerk’s office from which the report is made and certify the 
same to the board as correct, and if approved the board shall cause the same to be 
registered in the office of the register of deeds, in a book to be furnished to said 
register by the board of county commissioners, which book shall be styled Record 
of Official Reports, with a proper index of all reports recorded therein, and each 
original report shall, if approved by the chairman of the board, be endorsed with 
the word “Approved,” the date. of approval and the endorsement signed by the 
chairman, and when recorded by the register of deeds he shall endorse thereon the 
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date of registration, the page of the Record of Official Reports upon which the 
same is registered, sign the same and file it in his office. The register shall also 
cause a copy of the report to be published one time in some newspaper of general 
circulation published in the county of the register and also posted at the court- 
house door within twenty days after filing the reports; and if no newspaper is 
published in the county the posting of the report at the courthouse door shall be 
a sufficient publication. The cost of publishing the report shall be paid by the 
county. (1874-5, c. 151; 1876-7, c. 276; Code, s. 90; 1891, c. 580, s. 3; 1893, c. 14, 
Sridevi; 80919 * G.-S:,is. 9572) 

Local Modification. — Forsyth: 1945, c. Cited in Gilmore v. Walker, 195 N.C. 
11; Wilson: 1943, c. 555. 460, 142 S.E. 579 (1928). 


§ 2-48. Report compelled by commissioners.—lIf any clerk fails to re- 
port, or if after a report has been made the board of county commissioners have 
reason to believe that any report is incorrect, the board shall take legal steps to 
compel a proper report to be made by suit on the bond of such clerk, or by re- 
porting the fact to the solicitor of the district to which the county of said board 
May. pelono TOL its action, .(16/4-0,c,, lol, s. 3+ 1846s4_ scma/0> (Code, s.. 92; 
PSO Te CW Save eV SOLU Ce nS. re ) 


§ 2-49. Payment to persons entitled.—The said clerks shall, on or be- 
fore the first day of January in every year after the statements required in the 
foregoing sections are made, account with and pay to the persons entitled to 
receive the same all such balances reported as aforesaid to be in their hands. 
in OeCeL iene abet al oo Coo SS leo RC, Ge Ao. S> 2 COKE, Ss, 1 O007 
1893, ¢. 14.6, le Rey..5.921;.C. S., s, 959.) 

Account.—“Account” means a statement or settlement is intended, additional words 
in writing of debts and credits, or of re- are used. State v. Dunn, 134 N.C. 663, 
ceipts and payments, and when payments 46S.E. 949 (1904). 


§ 2-50. Unclaimed fees of jurors and witnesses paid to school fund. 
—All moneys due jurors and witnesses which remain in the hands of any clerk 
of the superior court on the first day of January after the publication of a 
third annual report of the said clerk showing the same shall be turned over to 
the county treasurer for the use of the school fund of the county, and it is the 
duty of said clerk to indicate in his report any moneys so held by him for a 
period embracing the two annual reports. (1891, c. 580, s. 4; 1893, c. 14, s. 3; 
Revsysi-922+ Cis.,'s..960)) 


Local Modification—Chatham: 1949, c. Cross Reference.—See § 115-183. 
906; Randolph: 1949, c. 519; Wayne: 1941, 
c. 70. 


§ 2-51. Use by public until claimed.—The money aforesaid, while held 
by the clerks, shall be paid, on application, to the person entitled thereto; and 
after it ceases to be so held, it may be used as other revenue, subject, however, 
to the claim of the rightful owner. (1828, c. 41, s. 1; R. C., c. 73, s. 6; Code, 
s. 1869; Rev., s. 923; C. S., s. 961.) 

Cross Reference.—See § 115-184. 


§ 2-58. Inspection and audit by county auditors or accountants; re- 
ports of audits.—It shall be the duty of the county auditor or county ac- 
countant of any county to inspect and audit the records and accounts of the 
clerk of the superior court of the county for the purpose of ascertaining that such 
clerk is complying with the requirements of §§ 2-54 to 2-60 and that such 
clerk is properly safeguarding and accounting for all funds of every nature and 
character which have come into his hands by virtue of his office; such audits to 
be made and a report thereof made by the county auditor or county accountant 
to the board of county commissioners of the county and to the Local Government 
Commission or such other governmental agency as shall succeed to the rights 
and duties of the Local Government Commission. (1931, c. 281, ss. 6, 60.) 
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Chapter 6. 


Costs. 


Article 1. Sec. 

6-40. Liability of counties, where trial re- 
moved from one county to another. 

6-41. Statement of costs against county to 
be filed with commissioners. 

6-42. Expenses in conveying prisoner to 
another county; provision for pay- 


Generally. 


-9. Justice required to itemize costs. 
6-10. Justice of the peace refusing to fur- 
nish bill of ‘costs. 


Article 3. ee Ot, : 
oe : ; 6-43. Cost of investigating lynchings. 
Civil Actions and Proceedings. 6-44. Costs due credited on taxes due by 
6-18. When costs allowed as of course to payee. : 
plaintiff. Article 8. 
Article 4. Fees of Witnesses. 


6-52. Fees and mileage of witnesses. 
6-56. Fees of witnesses before grand jury. 
6-35, Costs on appeal from justices of the 6-59. County to pay defendant’s witnesses 
peace. in certain cases. 

Articie 5. 6-61. On appeal from justice only two wit- 
nesses bound over. 


Costs on Appeal. 


Liability of Counties in Criminal 


Actions. Article 9. 
6-36. County to pay costs in certain cases; Criminal Costs before Justices, 
if approved, audited and adjudged. Mayors, County or Re- 
6-37. Local modification as to counties pay- corders’ Courts. 
es cos 6-64. Liability for criminal costs before 
6-38. Liability of county when defendant justice, mayor, county or recorder’s 
acquitted in appellate division. court. 
6-39. County where offense committed li- 6-65. Imprisonment of defendant for non- 
able for costs. payment of fine and costs. 
ARTICLE 1. 
Generally. 


§ 6-9. Justice required to itemize costs.—In all trials before justices of 
the peace any party, plaintiff or defendant, may demand ot the justice of the 
peace before whom the trial is held an itemized statement of the costs of the 
action. Upon such demand it shall be the duty of the justice to furnish the 
statement demanded. No person shall be compelled to pay any cost in any 
trial before a justice of the peace until an itemized statement of the costs has 
been made out and given to the party charged. It shall be the duty of the justice 
to insert in the entry of the judgment in every criminal action tried or other- 
wise disposed of by him a detailed statement of the different items of cost, and 
to whom due. (Code, s. 734; 1887, c. 297; Rev., ss. 125/ 42/09 : Gy Oansel Zoe.) 

Cross Reference.—As to fees and costs 


in appeal from justices of the peace, see 
— *§ 7-181. 


§ 6-10. Justice of the peace refusing to furnish bill of costs.—If any 
justice of the peace before whom any trial is held shall refuse to furnish an itemized 
bill of costs, when demanded by the plaintiff or defendant, he shall be guilty of a 
misdemeanor, and upon conviction shall be punished at the discretion of the 


court. (Code, s. 734; 1887, c. 297; Rev., s. 3588; C. S., s. 1234.) 
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ARTICLE 3. 


Civil Actions and Proceedings. 


§ 6-18. When costs allowed as of course to plaintiff.—Costs shall be 
allowed of course to the plaintiff, upon a recovery, in the following cases: 
(3) In actions of which a court of a justice of the peace has no jurisdiction, 
unless otherwise provided by law. 


CRE Cgc (eo 1874-5 ce: 119 Coderceo Zo Rew saeb2O4ieG. oprsl 2a ) 


Construed with §§ 6-19 and 6-20.—The 
meaning of this subdivision of the section 
when considered in connection with § 6- 
20, is not clear, nor has it’ ever -been 
fully and satisfactorily interpreted; but in 
many well considered decisions of the 
court it has been held to be the correct 
construction of these sections that, in ac- 
tions which under the old system were pe- 
culiarly cognizable in courts of equity and 
unless coming in the class of actions spec- 
ified in §§ 6-18 and 6-19, in which the 
plaintiff and defendant who succeed in the 
controversies were to recover costs as of 
course, that the costs could be awarded in 


the discretion of the court under the pro- 
visions of § 6-20. Yates v. Yates, 170 N.C. 
533, 87 S.E. 317 (1915). 

Application. — A justice has no cogni- 
zance of an action brought for the pur- 
pose of subjecting land to the payment of 
intestate’s debts, Williams v. Hughes, 139 
N.C. 17, 51 S.E. 790 (1905), consequently, 
such an action is controlled by this sub- 
division of the section; and a stakeholder 
who demurs to the complaint, has guard- 
ians ad litem appointed, etc., is liable for 
the costs. Van Dyke v. Aetna Life Ins. 
Gomi tan Gt 78a 93io. 444° (195 7); 


ARTICLE 4. 


Costs on Appeal. 


§ 6-35. Costs on appeal from justices of the peace.—l. After an ap- 
peal from the judgment of a justice of the peace is filed with a clerk of a 
superior court, the costs in all subsequent stages shall be as herein provided for 
actions originally brought to the superior court. 

(2) If, on appeal from a justice of the peace, judgment is entered for the plain- 
tiff, and he shall not recover on his appeal a greater sum than was re- 
covered before the justice, besides interest accrued since the rendition 
of the judgment, he shall not recover the costs of the appeal, but shall 
be liable at the discretion of the court to pay the same. (1794, c. 414, s. 
17, P.R.;R.C., c. 31, s. 106; Code, ss. 542, 566; Rev., ss. 1281, 1282" 


CU Ste si1 2589 


Cross References.—As to advance costs 
on appeal, see § 2-30. See also, § 1-299. 


Applied in Kincaid v. Graham, 92 NEG: 
154 (1885). 


ARTICLE 5. 
Liability of Counties in Criminal Actions. 


§ 6-36. County to pay costs in certain cases; if approved, audited 
and adjudged.—In a criminal action, if there is no prosecutor designated by 
the court as liable for the costs under the provisions of General Statutes § 6-49, 
and the defendant is acquitted or convicted and unable to pay the costs, or 
a nolle prosequi is entered, or judgment arrested, the county shall pay the clerks, 
sheriffs, constables, justices and witnesses one half their lawful fees; except in 
capital cases and in prosecutions for forgery, perjury, or conspiracy, when they 
shall receive full fees. No county shall pay any such costs unless the same are 
approved, audited and adjudged against the county as provided in this chapter. 
CR) Siics28, sv 122 Re Che? 28°51 891874-5; e247; Code; ’ss. 733,939) REVS, |S: 
12097, Cbs. 250 O47 te 7Sie) 


Local Modification. — Hertford: 1933, c. Editor’s Note.—The 1947 amendment re- 


68; Johnston: 1939, c. 183; Swain: 1935, c. 
210. 


wrote the first part of the first sentence. 
In General.—This section and §§ 6-59, 6- 


§ 6-37 


60, and 6-63, callated and construed to- 
gether, place it in the discretion of the pre- 
siding judge, for reasons satisfactory to 
him, to refuse to direct the fees of wit- 
nesses for the State or for an acquitted de- 
fendant, in whole or in part, to be paid by 
the county, and from his decision no ap- 
peal can be taken. State v. Ray, 122 N.C. 
1095, 29 S.E. 948 (1898); State v. Hicks, 
124 N.C, 829, 32 S.E. 957 (1899), 

Construed with Local Law. —Where a 
public-local law permits the costs of a mu- 
nicipal court to be recovered from a county 
upon conviction of a criminal offense in 
certain instances, this provision will be 
construed in pari materia with this section, 
and the intent and meaning of the local law 
will be to permit a recovery of one half the 
costs only. City of Greensboro v. County 
of Guilford, 191 N.C. 584, 132 S.E. 558 
(1926). 

Nolle Prosequi Entered—Where a nolle 
prosequi is entered on an indictment for 
homicide as to murder in the first degree, 
the witnesses for the State subsequently 
attending the trial are entitled to only half 
fees. Coward v. Commissioners, 137 N.C. 
299, 49 S.E. 207 (1904), 

The clerk of the court is not entitled to 
any fee for entering a judgment of nolle 
prosequi in a criminal action. State v. 
Johnson, 101 N.C. 711, 8 S.E. 360 (1888). 

Where on appeal to the superior court 
from a judgment of a justice of the peace, 
in a matter in which he had final jurisdic- 
tion, a nol. pros. was entered by the solici- 
tor, it was error to tax the county with the 
costs accrued in the superior court. State 
v. Shuffler, 119 N.C. 867, 26 S.E. 94 
(1896). 

Defendant Unable to Pay Costs. — To 
tax a county with the costs in a criminal 
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action where the defendant is convicted, 
the trial judge must find that the defendant 
is unable to pay the costs. Coward v. Com- 
missioners, 137 N.C. 299, 49 S.E. 207 
(1904). 

Subpoena of Witnesses.—For the atten- 
dance of a witness to be taxed as a part of 
the costs against the losing party to a civil 
action, or against the county in a criminal 
action, it is necessary that he should have 
been legally subpoenaed or lawfully recog- 
nized to attend. State v. Means, 175 N.C. 
820, 95 S.E. 912 (1918). 

Where Grand Jury Returns “Not a True 
Bill.” — A county cannot be taxed, under 
this section, with any part of the fees of 
the clerk or other officers in criminal ac- 
tions if the grand jury returns “not a true 
bill.” Guilford v. Board of Comm’rs, 120 
N.C. 23, 27 S.E. 94 (1897). 

Appeal without Bond. — There being no 
statute authorizing it, the officers of the 
court are not entitled to collect from a 
county the costs accruing in the court on 
appeal in a criminal case when the defen- 
dant was allowed to appeal without bond 
and without an order allowing him to ap- 
peal in forma pauperis and is insolvent. 
Clerk’s Office v. Commissioners of Carteret 
County, 121 N.C. 29, 27 S.E. 1003 (1897). 

Service on Public Roads. — Under this 
section the county is liable for the payment 
of full fees where the defendant is con- 
victed and serves out a sentence on the 
public roads. State v. Saunders, 146 N.C. 
597, 59 S.E. 695 (1907). 

Applied in State v. Horne, 119 N.C. 853, 
26 S.E. 36 (1896). 

Quoted in City of Henderson v. County 
of Vance, 260 N.C. 529, 133 S.E.2d 201 
(1963). 


§ 6-37. Local modification as to counties paying costs.—In the fol- 


lowing counties the county shall pay one half the fees specified when “not a 
true bill” is found: Alexander, Alleghany, Ashe, Avery, Bertie, Brunswick, Burke, 
Caldwell, Caswell, Catawba, Chatham, Clay, Craven, Davie, Duplin, Gaston, Gran- 
ville, Greene, Guilford, Haywood, Henderson, Iredell, Jackson, Johnston, Jones, 
Lenoir, Lincoln, Macon, Madison, McDowell, Mecklenburg, Mitchell, Mont- 
gomery, Northampton, Onslow, Orange, Pamlico, Pender, Person, Pitt, Polk, 
Richmond, Robeson, Rowan, Rutherford, Sampson, Scotland, Stanly, Stokes, 
Surry, Swain, Transylvania, Wake, Watauga, Wilkes, Yadkin, Yancey. Provided, 
_that Haywood County shall only be liable for one-half fee to clerks, constables and 
sheriffs serving process. (Code, ss. 733, 739: Rev., s. 1283; 1907, cc. 94, 162, 208, 
606, 627, 695; 1909, cc. 50, 107; Pub. Loc. LOL seen tOa 674 (Pubyloc/ stoi: 
c. 22; C. S., s. 1260; 1931, cc. 135, 187; 1933, c. 366. ) 

In Bladen County, where in a criminal proceeding before the grand jury a 
“true bill” is not found, the county shall pay one-half fees to clerks, sheriffs, offi- 
cers, or constables who served any process in such proceeding. (1909, c. 183; 
CS 5 S800) 

In Brunswick and Catawba counties the county shall not be liable for any part 
of the costs of justices of the peace, when “not a true bill” is found. (1905, c. 598; 
Rey.,s0 12835 1909 -¢. 1072S) s.91260)) 
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In Montgomery County, in criminal cases, where the defendant is convicted in 
superior court, justices of the peace are entitled to full fees, if any are legally 
taxed in the bill of costs. (1909, c. 223; C. S., s. 1260.) 

In New Hanover County, in a criminal action, if the defendant is convicted and 
serves Out his sentence on the public roads of the county, the county shall pay 
one half of the fees as provided in the first sentence of General Statutes § 6-36. 
(10S pera ; Revisel283 + CxSisi126034947)%c, 7810) 

In Northampton and Sampson counties where in criminal proceedings before 
the recorder’s court, the grand jury, or superior court the defendant is found not 
guilty or a true bill is not found by the grand jury, or the defendant is found 
guilty and is sentenced by the court to serve on the roads or a term in jail, then 
the said county shall pay full fees to the sheriff, officer, or constable who served 
any process in such proceeding. (1937, c. 43; 1947, c. 427.) 


Editor’s Note. — The 1931 amendment The 1937 amendment added the last 
added Avery and Guilford to the list of paragraph. 
counties in the first paragraph, and the The 1947 amendments rewrote the next 
1933 amendment added Haywood to the to last paragraph and made the last para- 
list. graph applicable to Sampson County. 


§ 6-38. Liability of county when defendant acquitted in appellate 
division.—lIf, on appeal to the appellate division in criminal actions, the defendant 
is successful, the county from which the appeal was taken shall pay one half the 
costs of the appeal and shall also pay all such sums as have been properly ex- 
pended by the defendant for the transcript of the record and printing done under 
the rules of the court. Provided, where the cause has been removed, said costs 
shall be paid by the county in which the offense was committed instead of the 
county from which the appeal is taken. (Rev., s. 1284; C. S., s. 1261; 1947, 
c. 781; 1969, c. 44, s. 21.) 

Editor’s Note. — The 1947 amendment late division’? for “Supreme Court” near 
added the proviso. the beginning of the section. 
The 1969 amendment substituted “appel- 


§ 6-39. County where offense committed liable for costs.—In all cases 
where the county is liable to pay costs, that county wherein the offense is alleged 
to have been committed shall be adjudged to pay them. (1889, c. 354; Rev., s. 
120 Capasso L eZ OL:) 


§ 6-40. Liability of counties, where trial removed from one county 
to another.—The costs taxed in any case removed from another county for trial 
shall include the fees and expenses allowed for summoning the special venire, 
if one is ordered in the case, and the per diem and mileage of jurors who are 
impaneled to try the case, together with all other costs and expenses of the 
trial of the case, the amount of which, if not provided for by law, to be fixed by 
the presiding judge, so as to fully relieve the county in which the trial is had of 
all costs and expenses thereof. All fines, forfeitures, penalties and amercements 
imposed or levied in the case shall belong to the county from which the case was 
removed and be paid to the treasurer of said county. When a prisoner is sent 
from one county to another to be held for trial, or for any other cause or purpose, 
the county from which he is sent shall pay his prison expenses, unless the same 
is collected from him, on or before the first Monday in each month, and upon a 
failure to do so, it shall be the duty of the county to which he is sent to pay the 
same to the sheriff or jailer entitled to receive it at the same rate and under the 
same regulations as its own prison expenses are paid; and the county liable shall 
repay the same within thirty days after demand, and upon failing to do so the 
county to which the money is due shall be entitled to recover in the superior 
court, or, if the amount be within its jurisdiction, the court of justices of the 
peace of its own county, the amount due, with ten percent additional, together 
with eight percent interest on the sum due; and said courts of said county shall 
have full jurisdiction to hear, try and determine all actions and proceedings that 
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may be brought for the purpose of enforcing the collection of the same. When 
the county to which such prisoner has been sent has paid the prison expenses and 
has made demand therefor upon the county liable as above provided and such 
demand be not complied with within ten days, the sheriff or jailer shall at once re- 
turn such prisoner to the county from which such prisoner was sent, and deliver 
him te the sheriff or jailer thereof. (1889, c. 354; 1901, c. 718; Rev., s. 1285.20 
De S123.) 


Cross Reference. — As to requirement 
that prisoner pay charges and fees, see § 
153-181. 


§ 6-41. Statement of costs against county to be filed with commis- 
sioners.—In all criminal actions where the county is liable in whole or in part 
for costs, it is the duty of the clerks of the courts to make out a statement of 
such costs from the record or docket, within thirty days after the hearing, trial, 
determination, or other disposition thereof, and file the same with the board of 
commissioners of the county. (1873-4, c. 116, s. 3; Code, s. 736; Rev., s. 1286; 
Gos, s. 1264.) 

§ 6-42. Expenses in conveying prisoner to another county; provi- 
sion for payment.—When a sheriff or other officer arrests a person under a 
capias or other legal process, which requires him to have the person arrested 
before a court or judge of another county, and such sheriff or other officer is 
obliged to incur expense in the safe delivery of such person by reason of his 
failing te give bond for his appearance, or if the sheriff or other officer of the 
county to which the prisoner is to be carried incurs any expense in going for and 
conveying said prisoner to his county, then in either case the sheriff or other 
officer shall file with the court or judge issuing the capias or other legal process 
and with the register of deeds an itemized and sworn account of such expenses, 
which shall be presented by the register to the board of commissioners at their 
next regular meeting, to be audited by them. Such sworn statement shall be re- 
ceived by the said board as prima facie correct. Upon such auditing the board 
of commissioners shall cause to be issued to such sheriff or other officer an order 
on the county treasurer for the amount so audited and allowed by them, and shall 
notify the court or judge of their action, to the end that the amount so allowed 
shall be taxed in the costs to the use of the county. (1885, c. 262; 1901, c. 64; 
Rev., su t2875 Ss ai Oo) 


§ 6-43. Cost of investigating lynchings. — In all cases of investigation 
and trial of the crime of lynching, the entire cost incurred in the prosecution, un- 
less paid by the person or persons convicted, shall be paid by the county wherein 
the crime shall have been committed. (1893, c. 461, s. 6; Rev., s. 1288: C. S., s. 
1266. ) 

Editor's Note.—This section was origi- 600 (1906), that the Act of 1893 had lost 
nally a part of ch. 461 of the Laws of none of its efficacy by splitting the same 
1893; other sections of this act pertaining into sections and by placing these sections 
to lynchings will be found as §§ 14-221, under the appropriate chapter headings of 
14-222, 15-98, 15-99 and 15-128. It was held the Code. 
in State v. Lewis, 142 N.C. 626, 55 S.E. 


§ 6-44, Costs due credited on taxes due by payee.—Whenever a bill of 
costs in a criminal action is presented to any board of county commissioners 
in any county of the State for payment, as provided in. this chapter and article, 
and the said bill is ordered to be paid by the said county commissioners, it shall 
be the duty of the clerk of said board, before issuing any orders for payment. of 
the sum set out in said bill, to ascertain whether any person to whom any amount 
is due on said bill of costs, is indebted to the county for taxes, and if said person 
to whom said order is payable is so indebted, the order shall state in its face, 
"eeyablesoniveon taxes duess a. her ls County,” and upon presentation of 
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such order to the sheriff or tax collector, said sheriff or tax collector shall give said 
taxpayer credit for the sum designated in said order, and the said sheriff or tax 
collector shall be entitled to receive credit for said sum so paid in his settlement for 
taxes. 


It shall be unlawful for any board of county commissioners to pay to any per- 
son who is indebted to the county for taxes any money payable out of the revenues 
of the county on account of costs in a criminal case, which is payable by the county, 
except as provided in paragraph one above. (1933, c. 245.) 

Local Modification—Alamance: 1935, c. 

319, ss. 1, 2; Craven: 1933, c. 426; Gran- 
ville: 1933, c. 426; Wilson: 1933, c. 501. 


ARTICLE 8. 
Fees of Witnesses. 


§ 6-52. Fees and mileage of witnesses.—The fees of witnesses, whether 
attending at a term of court or before the clerk, or a referee, or commissioner, or 
arbitrator, shall be such amount per day as the board of commissioners of the 
respective counties may fix, to be not less than one dollar per day and not more 
than three dollars per day, except in the counties of Alexander, Alleghany, Anson, 
Ashe, Brunswick, Burke, Clay, Cleveland, Dare, Franklin, Graham, Greene, 
Harnett, Haywood, Henderson, Johnston, Mitchell, Nash, Polk, Stanly, Swain 
and Union, in which counties the fees shall be one dollar per day. They shall also 
receive mileage, to be fixed by the county commissioners of their respective coun- 
ties, at a rate not to exceed five cents per mile for every mile necessarily traveled 
from their respective homes in going to and returning from the place of examina- 
tion by the ordinary route, and ferriage and toll paid in going and returning. If 
attending out of their counties, they shall receive one dollar per day and five cents 
per mile going and returning by the ordinary route, and toll and ferriage expenses: 
Provided, that witnesses before courts of justices of the peace shall receive fifty 
cents per day in civil cases, and in criminal actions of which justices of the peace 
have final jurisdiction, witnesses attending the courts of the justices of the peace, 
under subpoena, shall receive fifty cents per day, and in hearings before coroners 
witnesses shall receive fifty cents per day and no mileage; but the party cast shall 
not pay for more than two witnesses subpoenaed to prove any one material fact, 
but no prosecutor or complainant shall pay any costs except as provided by Gen- 
eral Statutes, §§ 6-49 and 6-50: Provided further, that experts, when compelled 
to attend and testify, shall be allowed such compensation and mileage as the court 
may in its discretion order. Witnesses attending before the Utilities Commission 
shall receive two dollars per day and five cents per mile traveled by the nearest 
practicable route: Provided further, that any sheriff, deputy sheriff, chief of police, 
police, patrolman, State highway patrolman, and/or any other law enforcement 
officer who receives a salary or compensation for his services from any source or 
sources other than the collection of fees, shall prove no attendance, and shall re- 
ceive no fee as a witness for attending at any superior or inferior criminal court 
sitting within the territorial boundaries in which such officer has authority to 
make an arrest: Provided, further, that in all criminal cases tried in the State 
where the crime charged is of the grade of a felony, all witnesses who have been 
held in jail incommunicado pending the trial of such case shall be paid witness fees 
for each such day which such witness is so held in jail, in addition to the witness 
fees provided by law in criminal actions. (Code, ss. 2860, 3756; 1891, c. 147; 
1LOOS eer 2 0522 WReve Seos0S PP Le 19bb ies 402 CM Sgrs., 3893; Exe! Sess: 
19207 c) 61, ss 2.3" 1921 "62)-s.-2 271933, .c. 408 1941, ef 1716 1947; "cc!2270, 
781; 1949, c. 520; 1961, c. 676.) 

Local Modification. Alamance: 1935, c. 1933, c. 495; Craven: 1935, c. 209; Duplin: 
264; Beaufort: 1931, c. 54; Cleveland, 1935, c. 247; Forsyth: 1935, c. 333; Frank- 
Henderson, McDowell, Polk, Rutherford: lin: C.S. 3893; 1935, c. 93; Guilford: 1935, 
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cce:) 93, 185; Iredell: 1937, c. 240; Mont- 
gomery: 1951, c. 61; New Hanover: 1935, 
c. 237; Richmond, Rowan, Wayne: 1935, 
c. 93; Brunswick: 1953, c. 1309; Transyl- 
vania: 1961, c. 676; Transylvania and 
Union: 1953, c. 1817; Wayne: 1959, cc. 443, 
920. 

Cross References.—See § 1-553. As to 
liability of prosecutor for costs in certain 
cases, see § 6-49. As to appearance of wit- 
nesses before the Utilities Commission, see 
§ 62-61. As to attendance of witnesses in 
courts of justices of the peace, see §§ 7- 
144, 7-145. 

Editor’s Note. — The 1941 amendment 
added the last proviso to this section. 

The first 1947 amendment struck out 
“Surry” from the list of counties in the 
first sentence, and the second 1947 amend- 
ment made changes in the first proviso. 

The 1949 amendment struck out ‘Ran- 
dolph” from the list of counties. 

The 1961 amendment deleted ‘“Transyl- 
vania” from the list of excepted counties. 

In General—The manner of summon- 
ing witnesses, and their compensation is 
entirely regulated by statute. Stern & Co. 
v. Herren, 101 N.C, 516, 8 S.E. 221 (1888). 

Proof of Attendance.—Witnesses should 
swear to their attendance at each term, 
and the ticket should state the number of 
days’ attendance at each term. Thompson 
v. Hodges, 10 N.C, 318 (1824). 

Same—State’s Witnesses upon Acquit- 
tal. — Costs and charges of State’s wit- 
nesses upon acquittal of a defendant were 
ordered to be paid by the county; and in 
an action against the commissioners to re- 
cover the amount of tickets issued to such 
witnesses: It was held, (1) that ch. 105, 
§ 33, Bat. Rev. makes the tickets pre- 
sumptive evidence of the facts set forth 
therein—attendance, miles traveled, etc.; 
(2) this evidence, together with the order 
of the court, imposes a duty upon defen- 
dants to provide for their payment. Deaver 
v. Commissioners of Buncombe, 80 N.C. 
116 (1879). Section 6-53 now provides that 
“the certificate of the clerk shall be suf- 
ficient evidence of the debt.” —KEditor’s 
Note. 

A witness in a criminal action has no 
claim upon the county until the liability 
of the county for the costs is passed upon 
by the court. Young v. Commissioners of 
Buncombe, 76 N.C. 316 (1877). 

Liability of County for Defendant’s 
Witnesses. — The liability of the county 
for defendant’s witnesses is restricted to 
the same cases in which the county is re- 
sponsible for half fees to officers, except 
that the county is not liable to defendant’s 
witnesses where he is convicted and un- 
able to pay. An appeal in the matter of 
costs lies in cases of this kind. State v. 
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Horne, 119 N.C. 853, 26 S.E. 36 (1896); 
Guilford v. Board of Comm’rs, 120 N.C. 
23, 27 S.E. 94 (1897). See § 6-59 and notes 
thereto. 

Witnesses for the losing party receive 
no pay unless said party be solvent. State 
v.” Wheeler, 241 -N2Gi°"773,"53" Sass 
(1906). 

But this does not abridge the right of 
all the witnesses to recover compensation 
against the party summoning them. State 
v. Massey, 104 N.C. 877, 10 S.E. 608 
(1889). 

A witness can always prove his atten- 
dance against the party who subpoenas 
him. Sitton v. Lumber Co., 135 N.C. 540, 
47 S.E. 609 (1904). 

Where Grand Jury Witnesses Entitled 
to Compensation.—Witnesses are entitled 
to compensation where a bill is prepared 
and sent to the grand jury with the names 
of those summoned indorsed thereon as 
sworn and sent. Lewis v. Board of Comm’rs 
74.N.C. 194 (1876). 


Witnesses to Testify Generally before 
Grand Jury.—There is no provision of law 
for the payment of witnesses summoned 
to appear and testify generally before the 
grand jury “in certain matters then and 
there to be inquired of.” Lewis v. Board 
of Comm’rs, 74 N.C. 194 (1876). 


When Court Rules Witness Incompe- 
tent.—Where a witness was ruled by the 
court to be incompetent, and such ruling 
was not appealed from, or reversed, it was 
held that his fees could not be taxed 
against the adverse party, whether the rul- 
ing out of the witness was erroneous or 
not. Keith v. Goodwin, 51 N.C. 398 (1859). 


May Not Withdraw Witness Ticket and 
Sue Thereon.—A witness is not at liberty 
after final judgment to withdraw his “wit- 
ness ticket” and sue upon it. His fees for 
attendance should be taxed and collected 
with the other costs against the party ad- 
judged to pay the same, if he be solvent; 
and if not, then the prevailing party who 
summoned and required his testimony is 
‘responsible therefor. Belden v. Snead, 84 
‘N.C. 243 (1881). 


Court’s Power to Fix Fees for Expert 
Witnesses.—The court has now the statu- 
tory authority to fix the fees of expert 
witnesses, and its action is res judicata as 
to the amount, leaving open the question 
of the legality of the taxing of the fee on a 
motion to retax. Chadwick v. Life Ins. Co., 
158 N.C, 380, 74 S.E. 115 (1912). 

The amount to be paid an expert witness 
testifying at a hearing before a commis- 
sioner of the industrial’ commission in 
proceedings before him under the Work- 
men’s Compensation Act is a question to 
be determined in the discretion of the 
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court and the witness may not require 
that it be fixed in advance before testi- 
fying as to a material matter involved in 
the inquiry. In re Hayes, 200 N.C. 133, 
156 S.E. 791 (1931). 

The court has discretionary authority 
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under this section, to allow expert wit- 
nesses compensation and mileage, and 
plaintiff's remedy upon being so taxed is 
to move to retax the costs rather than to 
except under § 6-54. Connor v. Hayworth, 
206 N.C. 721, 175 S.E. 140 (1934). 


§ 6-56. Fees of witnesses before grand jury. — No witness shall re- 
ceive pay for attendance in a criminal case before a grand jury, unless such wit- 
ness has been summoned by direction in writing of the foreman of the grand 
jury, or of the solicitor prosecuting, addressed to the clerk of the court, com- 
manding him to summon such witness, stating the name of the parties against 
whom his testimony may be needed, or unless he has been bound or recognized 
by some justice of the peace to appear before the grand jury. (1879, c. 264; 
Goderts. 7430 Rev,.654302 7-02 5.,'s°1278:) 


Local Modification. — Martin, Moore, 
Wayne: C.S. 1279. 

Cross Reference.—As to witnesses be- 
fore grand jury, see §§ 15-138, 15-139. 

Permission to Summon. — Grand jurors 
have no right to summon witnesses to ap- 
pear before them except by the permission 
of their foreman or of the solicitor as pre- 


scribed by this section. State v. Wilcox, 
104 N.C. 847, 10 S.E. 453 (1889). 
Endorsement of Names.—Witnesses are 
entitled to compensation where a bill is 
prepared and sent to the grand jury with 
the names of those summoned endorsed 
thereon as sworn and sent. Lewis v. 
Board of Comm’rs, 74 N.C. 194 (1876). 


§ 6-59. County to pay defendant's witnesses in certain cases. — 
When the defendant is acquitted, a nolle prosequi entered, or judgment against 
him arrested, and it is made to appear to the court, by certificate of counsel or 
otherwise, that said defendant had witnesses, duly subpoenaed, bound or recog- 
nized, in attendance, and that they were necessary for his defense, it is the duty 
of the court, unless the prosecutor is adjudged to pay the costs, to make and file 
an order in the cause directing that said witnesses be paid by the county in such 
manner and to such extent as is authorized by law for the payment of State’s 
witnesses in like cases. (1879, c. 264; 1881, c. 312; Code, s. 747; Rev., s. 
L290 akties, 581312832) 


Cross Reference.—See §§ 6-36 and 6-64. fendant’s witnesses is restricted to the 


In General.—This section shows the leg- 
islative intent to restrict payment by the 
county of the defendant’s witnesses to the 
cases specified, and their number. and 
amount of compensation. State v. Massey, 
104 N.C. 877, 10 S.E. 608 (1889), discuss- 
ing authority to tax defendant’s witnesses 
against the county when the “bill is 
quashed.” 

The liability of the county for the de- 


same cases in which the county is respon- 
sible for half fees to officers, except that 
the county is not liable to the defendant’s 
witnesses where he is convicted and un- 
able to pay. An appeal in the matter of 
costs lies in cases of this kind. State v. 
Horne, 119 N.C. 853, 26 S.E. 36 (1896); 
Guilford v. Board of Comm'rs, 120 N.C. 
23, 27 S.E. 94 (1897). 


6-61. On appeal from justice only two witnesses bound over.— 


When the defendant appeals from the judgment of the justice of the peace, in 
any criminal action, it is the duty of such justice of the peace to select and 
bind over on behalf of the State not more than two witnesses, and neither the 
county nor the defendant shall be liable for the fees of more than two witnesses 
on such appeal, unless additional witnesses are summoned by order of the appel- 
late court as provided in the preceding section. (1879, c. 264; Code, s. 745 ; 
Revyiys213045:C. iS" s.11285;) 


When Nol. Pros. Entered.—Where on 
appeal to the superior court from a judg- 
ment of a justice of the peace, in a matter 
in which he had final jurisdiction, a nol. 


pros. was entered by the solicitor, it was 
error to tax the county with the costs ac- 
crued in the superior court. State v. 
Shuffler, 119 N.C. 867, 26 S.E. 94 (1896). 


: 
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ARTICLE 9. 
Criminal Costs before Justices, Mayors, County or Recorders’ Courts. 


§ 6-64. Liability for criminal costs before justice, mayor, county or 
recorder’s court.—In no action or proceeding in which a justice of the peace 
has final jurisdiction, commenced or tried in a court of a justice of the peace, 
mayor or in a county or recorder’s court, shall the county be liable to pay any 
costs. Any defendant or prosecuting witness shall have the right of appeal to 
the ‘superior! court’ (1868-9}'c...178 = 1879}. cy 92, s.331188hyic. 1765, Godenws: 
8953-RevinslS0/77 CS. 1288 el 93 Ii ca 252094 Gi /8hi) 


Local Modification. — Jackson: 1933, c. Where the justice of the peace has testi- 
225; Martin: 1935, c. 20; Swain: 1935, c. fied on the trial to recover damages for a 
84. false arrest that he considered the criminal 

Cross References. —- As to liability of action “frivolous and malicious,’ and had 


prosecutor for costs, see § 6-49. As to taxed the defendant (prosecutor) with 
liability of county for costs, see § 6-36. As cost, the erroneous admission of this evi- 
to appeals, see §§ 15-177, 15-180. dence is cured by the defendant’s admis- 

Editor’s Note.—The 1931 amendment re- sion that he had paid the cost thus taxed 
wrote this section, which formerly applied him. Harris v. Singletary, 193 N.C. 583, 
only to proceedings before a justice. The 137 S.E. 724 (1927). 


1947 amendment also rewrote this section. Taxation of Prosecutor in Justice’s Court. 
For general discussion of costs in crimi- —See annotations under § 6-49. 
nal actions before a justice of the peace, Cited in 5 N.C.L. Rev. 359, in a note 


see Merrimon v. Henderson County’ on “Interest in Costs.” 
ComintegiiOGerN Gat 360, eid Ort ee o67 

(1890); State v. Carlton, 107 N.C. 956, 12 

S.E. 44 (1890), 


§ 6-65. Imprisonment of defendant for nonpayment of. fine .and 
costs.—lIf a justice of the peace, mayor or judge of a county or recorder’s court 
sentences a party found by him to be guilty to pay a fine and costs in a criminal 
action or proceeding within the jurisdiction of a justice of the peace, and the 
same are not immediately paid, the justice of the peace, mayor or judge of a 
county or recorder’s court shall commit the guilty person to the county jail 
until the same are paid, or he is otherwise discharged according to law. (1868-9, 
c. 178, subchap. 4, s. 15; Code, s. 904; Rev., s. 1308; C. S., s. 1289; 1947, c. 781.) 

Cross Reference.—See also § 6-64 and Editor’s Note. — The 1947 amendment 
note. rewrote this section. 
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SUBCHAPTER II. SUPERIOR 


COURTS. 
Article 7. 
Organization. 


7-44. Solicitors; compensation. 


Chapter 7. 
Courts. 
Sec. 
7-113. Election and number of justices. 
7-114. Oath of office; vacancies filled. 


7-45. Travel and office expenses of solici- 


tors. 
Article $. 


Judicial and Solicitorial Districts and 


Terms of Court. 
7-68. Number of solicitorial districts. 
Article 11. 
Special Regulations. 
7-89. Court reporters. 


SUBCHAPTER IV. DOMESTIC 


RELATIONS COURTS. 


Article 18. 
Domestic Relations Courts. 


7-101. Establishment by county or city or 
both. 

7-102. Vote on establishment of court; 
any other city in county with re- 
quired population may have such 
court. 

7-103. Jurisdiction. 

7-104. Election of judge and term of of- 
fice; vacancy appointments; judge 
to select clerk; juvenile court offi- 
cers may be declared officers of 
new court. 

7-105. Cooperation of all peace officers. 

7-106. Procedure, practice and  punish- 
ments. 

7-107. Right of appeal to superior court; 
trial de novo. 

7-108. Offenses before court to be petty 
misdemeanors; demand for jury 
trial; appearance bonds. 

7-108.1. Docketing judgments forfeiting 
bonds. 

7-109. Pending cases in juvenile court 
transferred to new court. 

7-110. Cases transferred from superior 
court. 


7-111. Discontinuance of court. 


SUBCHAPTER V. JUSTICES OF 


THE PEACE. 
Article 14. 
Election and Qualification. 


7-112. Constitution, article 
gated; exceptions. 


seven, 


abro- 


7-114.1. Bond required. 


7-115. Appointment and removal by resi- 
dent judge. 
7-116. Forfeiture of office. 
7-117. Resignation. 
7-118. Removal and _ disqualification for 
crime. 
7-119. Justice may hold other office. 
7-120. Validation of official acts of certain 
justices of the peace. 
Article 15. 
Jurisdiction. 
7-121. Jurisdiction in actions on contract. 
7-122. Jurisdiction in actions not on con- 
tract. 
7-123. Action dismissed for want of ju- 
risdiction; remitter. 
7-124. Title to real estate in controversy 
as a defense. 
7-125. Title to real estate in controversy. 


action dismissed. 


. Another action in superior court. 
i. Justice may act anywhere in county. 
. Punishment for contempt in certain 


cases, 
7-129. Jurisdiction in criminal actions. 
Article 16. 
Dockets. 

7-130. Justice shall keep docket. 

7-131. Entries to be made. 

7-132. Dockets filed with clerk. 

7-133. Dockets, papers, and books deliv- 
ered to successor. 

Article 17. 
Fees. 
7-134. Fees of justices of the peace. 
Article i7A. 
Warrants and Receipts. 

7-134.1. Clerk of superior court to furnish 
printed forms; requirements for 
warrants and receipts. 

7-134.2. Use of forms by justices; contents 
of warrants-isssued register; re- 
ports to clerk of superior court; 
records open to inspection. 

7-134.3. Auditing of justices’ records. 

7-134.4, Enforcement officers to submit 
list of warrants for auditing; 


lists to be made available to ac- 
countant. 
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Sec. 
7-134.5. Penalty. 
7-134.6. Counties to which article applies. 


Article 18. 


Process. 
7-135. Action begun by summons. 
7-136. Issuance and contents of summons. 
7-137. Service and return of summons. 
7-138. Process issued to another county. 
7-139. Civil process in inferior courts. 
7-140. Endorsement of process to another 
county. 
7-141. Certificate of clerk on process for 
another county. 
7-142. Judgment against defendant in an- 
other county. 
7-143. Service on foreign corporation. 
7-144. Attendance of witnesses, 
7-145. Subpoena issued to another county. 
7-146. Subpoena duces tecum in case 
against railroad. 
Article 19, 
Pleading and Practice. 
7-147. Removal of case. 
7-148. Removal in case of death or inca- 
pacity. 
7-149. Rules of practice. 
Article 20, 
Jury Trial. 
7-150. Parties entitled to a jury trial. 
7-151. Jury trial waived. 
7-152. Number constituting the jury. 
7-153. Jury list furnished. 
7-154. Names kept in jury box. 
7-155. Fees deposited for jury trial. 
7-156. Jury drawn and trial postponed. 
7-157. Summoning the jury. 
7-158. Selection of jury. 
7-159. Challenges. 
7-160. Names returned to the jury box. 
7-161. Names of jurors serving. 
7-162. Tales jurors summoned. 
7-163. No juror to serve out of township. 
7-164. Additional deposit for jury fees on 
adjournment. 
7-165. Jury sworn and impaneled; verdict; 
judgment. 
Article 21. 
Judgment and Execution. 
7-166. Justice’s judgment docketed; lien 
and execution; transcript. 
7-167. Effect of judgment on appeal. 
7-168. Entries made by clerk when judg- 
ment is rendered. 
7-169, Justice’s judgment removed to an- 
other county. 
7-170. Issue and return of execution. 
7-171. Levy and lien of execution. 
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Sec. 

7-172. 
Pd GP eae 
7-174. 
7-175. 
7-176. 


Stay of execution. 

Security on stay of execution. 

Stay of execution on appeal. 

Nature of undertaking. 
Execution stayed upon order given. 


Article 22. 
Appeal. 


. No new trial; either party may ap- 
peal. 

. Appeal does not stay execution. 

Manner of taking appeal. 

No written notice of appeal in open 

court. 

. Justice’s return on appeal. 

. Defective return amended. 

. Restitution ordered upon 
of judgment. 


Article 23. 
Forms. 


reversal 


7-184. Forms to be used in justice’s court. 


SUBCHAPTER VI. RECORD- 
BRS COURTS: 


Article 24. 
Municipal Recorders’ Courts. 


‘7-185. In what cities and towns estab- 
lished; court of record. 

7-186. Recorder’s election and qualifica- 
tion; term of office and salary. 

7-187. Time and place of holding court. 

7-188. No subsequent change of judgment. 

7-189. Procedure in the court. 

7-190. Criminal jurisdiction. 


77-191, Jurisdiction to recover penalties. 
7-192. Disposition of cases when jurisdic- 


tion not final. 


‘-193. Disposition of cases when jurisdic- 
tion final, 

7-194. Sentences to be imposed. 

7-195. Appeal to superior court. 

7-196. Costs paid to the municipality. 

7-197. Seal of court. 

7-198. Issuance and service of process. 

7-199. Vice recorder; election and duties. 

7-200. Clerk of court; election and duties; 


removal; fees. 
7-200.1. Deputy or assistant clerks of 
court. 


7-201. Clerk to keep records. 

7-202. Clerk to issue process. 

7-203. Prosecuting attorney; duties and 
salary. 

7-204. Jury trial, as in justice’s court. 

7-205. Continuances, recognizances, and 
transcripts. 

7-206. Officers’ fees; fines and penalties 
paid. 

7-207. County to pay for offenders’ work 
on roads. 


Sec. 


7-208. 


7-209. 


7-210. 
7-211. 
7-212. 


7-213, 
7-214. 


7-215. 
7-216. 


7-217. 


. Recorder’s 
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Prosecutor may be taxed with 
costs. 

Justice of the peace to bind defen- 
dants to recorder’s court; proce- 
dure thereon. 

Transfer of certain cases to re- 
corder’s court. 

Jurisdiction of justice of the peace 
after three months’ delay. 
How municipal recorders’ 

may be abolished. 

Extension of jurisdiction. 

Meeting of town and county au- 
thorities; election. 

Police powers. 

Resolution for extension filed with 
each board as records. 

Jurisdiction not to extend to other 
municipalities. 


courts 


Article 25. 
County Recorders’ Courts. 


. Established by county commission- 


ers. 
election, qualification, 


and term of office. 


. Time and place for holding court. 
. No 


subsequent change of judg- 


ment. 


. Criminal jurisdiction. 
. Jurisdiction and powers as in mu- 


nicipal court. 


. Removal of cases from justices’ 
courts. 

. Defendants bound by justice to 
recorder’s court. 

. Notice to: accused of transfer; 
trial; obligation of bond. 

. Trials upon warrants; by whom 


warrants issued. 


28. Jury trial as in municipal court. 
29. Sentence imposed; fines and costs 


paid. 


. Appeals to superior court. 
. Clerk of superior court ex officio 


clerk of county recorder’s court. 


. Deputy clerk may be appointed. 
. Compensation of 


clerk when no 
deputy appointed. 


. Deputy clerk to take oath of office. 
. Prosecuting attorney may be 


elected. 


. Fees for issuing and serving pro- 


cess. 


. Costs and fees taxed as in munici- 


pal court. 


. Fees taxed when county officer on 


salary; recorder’s court fund. 


. Courts may be discontinued after 


two years. 
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Article 27, 
Provisions Applicable to All Recorders’ 
Courts, 
Sec. 
7-243. Appeals from justices of the peace. 
7-244, Offenders may be sentenced to city 
chain gang. 
7-245. Recorders’ courts substituted for 
other special courts. 
Article 28, 
Civil Jurisdiction of Recorders’ 
Courts. 
7-246. Civil jurisdiction may be conferred. 
7-247. Extent of jurisdiction; cross action 
or counterclaim in excess of ju- 
risdiction. 
7-248. Procedure in civil actions. 
7-249. Trial by jury in civil actions. 
7-250. Jurors drawn and summoned. 
7-251. Talesmen and challenges. 
7-252. Jury as in superior court. 
7-253. Appeals to superior court. 
7-254. Enforcement of judgments. 
7-255. Costs in civil actions. 
Article 29. 
Elections to Establish Recorders’ 
Courts. 
7-256. Election required. 
7-257. Municipal recorder’s court. 
7-258. Notice of election. 
7-259. New registration may be ordered. 
7-260. Manner of holding election. 
7-261. Another election after two years. 
7-262. Municipal courts with jurisdiction 
over the entire county. 
7-263. Expense of elections paid. 
7-264. Certain districts and counties not 
included. : 
Article 29A. 


Alternate Method of Establishing Mu- 
nicipal Recorders’ Courts; Estab- 
lishment without Election. 


7-264.1. Establishment of municipal  re- 
corders’ courts without election. 


SUBCHAPTER VII. GENERAL 
COUNTY COURTS. 


Article 30. 


Establishment, Organization and 
Jurisdiction. 


Establishment authorized; 
entitlement; jurisdiction. 
. Creation by board of commission- 
ers without election. 
. Abolishing the court. 
. Transfer of criminal cases. 
. Transfer of civil cases. 


7-265. official 
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. Costs. 


‘1. Judge; election, term of office, va- 


cancy in office, qualification, sal- 
ary, office. 

. Terms of court. 

. Prosecuting officer; duties, elec- 
tion, salary, etc. 

. Superior court clerk as clerk ex 
officio; salary, bond, etc. 

. Sheriff; duties; additional allow- 
ance. 

. Fees of clerk and sheriff. 

. Separate records to be kept by 
clerk; blanks, books and station- 


. Established by resolution of county 


commissioners. 


3. Court may be abolished by resolu- 


tion. 


. Transfer of cases from docket of 


superior court. 


. Appointment of judge; associate 


judge. 


. Appointment of prosecuting attor- 


ney. 


. Clerk of court; term of office; fees; 


bond; sheriff. 


. Oath of judge; prosecuting attor- 


ney. 


(ave ; 7-3 
. Criminal jurisdiction, extent. fos 


2. Court seal. 
278 3 

-279. Civil jurisdiction, extent. 
280 

281 


. Jurisdiction; appeal; judgment 
docket. 
-394. Jury trials. 
-395. Process. 
-396. Duties of judge; bond on appeal or 
on being bound over. 
7-397. When prosecuting attorney’s fee 
taxed in bill of costs. 
7-398. Complete record to be kept by 
clerk; docket. 
7-399, Warrants returnable to court. 
7-400. Service fees to officers except where 
they are on salary. 
Article 31. 7-401. Regular and special terms; place of 
sessions. 


7-402. Judge and prosecuting attorney 
may practice law in other courts. 


. Election, requirement of. 

. Resolution by county commis- 
sioners; time for election; bal- 
lots. 

82. Notice of election; publication. 

83. Law governing elections; election 
officers; registration. 

7-284. Count and return of votes; canvass 

of returns; effect; expense. 

7-285. Application of article. 


Practice and Procedure. 


7-286. Procedure; issuance and return of 


PFOCCS Si ’ : 7-403. Other county court acts not af- 
7-287. Trial by jury; waiver; deposit for fected: 
jury fee. 7-404, Certain counties excepted from pro- 


7-288. Continuance if jury demanded; 


drawing of jury; list. 
9. ‘Talesmen; challenges. SUBCHAPTER X. SPECIAL 
90. Process; authentication; service; COUNTY COURTS. 


return. Article 37. 


visions of article. 


7-291. Pleadings; time for filing. 5 

7-292. Criminal appeals to superior court; Special County Courts. 
cases bound over to superior 7-405. Establishment upon resolution of 
court. county commissioners. 

7-293. Amendments in pleadings and war- 7-406. Qualifications of judge and _ solici- 
ranis. tor. 

7-294. Jury trials, conduct of. 7-407. Appointment of judge. 

7-295. Appeals to superior court in civil 7-408. Appointment of prosecuting attor- 
actions; time; record; judgment; ney and clerk. 
appeal to Supreme Court. 7-409. Appointment of acting attorney or 

7-296. Enforcement of judgments; stay of judge in absence of regular offi- 
execution, etc.; retention of juris- cial. 
diction in divorce, alimony, cus- 7-410. Compensation of judge and _ solici- 
tody and support cases. tor. 


. 7-411. Oaths of judge and solicitor. 
SUBCHAPTER IX. COUNTY 7-412, Appointment of temporary judge, 


CRIMINAL, COURTS. etc. 


Article 86. 13. Duties and liabilities of clerk. 


7-4 
County Griminal Conse 7-414. Oath of office of clerk. 
y ; 7-415. Attendance upon court by sheriff 


7-384. Counties authorized to establish or deputies. 
county criminal courts. 7-416. Appointment of court stenographer. 
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Sec. Sec. 
7-417. Right of jury trial in civil actions. 7-432. Seal of court. 
7-418. Jury trial where no written plead- 7-433. Costs and fees, 
ings are filed. 7-434. Reopening of cases and modifica- 
7-419. Jury trial where written pleadings tion of judgments. 
are filed. 7-435. Criminal jurisdiction. 
7-420. Jury trial where cases appealed or 7-436. Judges vested with jurisdiction of 
removed. municipal recorders. 
7-421. Number of jurors; deposit on de- 7-437. Removal of cases from courts of 
mand for jury trial. justices of peace. 
7-422. Continuance of trial upon demand 7-438. Criminal cases bound over by jus- 
for jury; drawing and summoning tices of the peace. 
of jury; compensation of jurors. 7-439. Notice to accused person and surety 
7-423. Jury trials in criminal actions. in cases transferred from superior 
7-424, ‘Talesmen may serve as jurors. court. 
7-425. Sessions of court. 7-440. Issuance of warrant in criminal 
7-426. Civil jurisdiction of court. causes. 
7-427. Procedure for hearing of appeals  7-: 


41. Punishment upon conviction. 
A 


4 
from courts of justices of the 7-442. Appeals to superior court. 
443 


peace. 7-443. Fees for issuance and service of 
7-428. Transfer of cases from superior warrants. 
court, 7-444, Costs and fees as county funds. 
7-429. Separate records, equipment, etc., 7-445. Abolition of court by resolution of 
furnished by commissioners. commissioners. 
7-430. Procedure in civil actions. 7-446. Counties exempt. 
7-431. Orders to stay execution; judg- 7-447. Construction of article. 
ments. 


SUpCH ALLER SUPERIOR COURTS. 


ARTICLE 7, 
Organization. 


§ 7-44. Solicitors; compensation.—Effective July 1, 1969, solicitors shall 
receive as full compensation for their services fourteen thousand five hundred dol- 
lars ($14,500.00) per year, except that solicitors who qualified July 1, 1967, or 
who qualify July 1, 1969, as full-time solicitors under G.S. 7-46 (b) shall receive 
sixteen thousand five hundred dollars ($16,500.00) per year. The salaries set 
forth in this section shall be in lieu of fees or other compensation, except the ex- 
penses allowed in G.S. 7-45. (1879, c. 240, s. 12; Code, s. 3736; Rev., s. 2767; 
Ci Sets DSU lO 259 col 576S) 191933, ¢.48,.8. 1:,.1935,. 6. 278> 1943,. esol 34.cs. 
Ae 1949 (x89 ose 9410535 oail0Z9, sis] ; 1957,'c.01389)+s., ili sol 96,4.c..984 ; 41963, 
Ce OU St id IOI. LOUD. S215 1967, .c. 1049s: 25119695 cm 14868207 ¢1,, 1990, 


yee 

Cross Reference.—As to amount of solic- The 1953 amendment increased the 
itors’ fees, see § 6-12. salary from $6,500.00 to $7,150.00. 

Editor’s Note.—The 1935 amendment in- The 1957 amendment increased the 
creased the salary from $3,900 to $4,500. salary from $7,150.00 to $7,936.00. 

The 1949 amendment rewrote this section The 1961 amendment, effective July 1, 


and increased the solicitor’s salary from 1961, increased the salary from $7,936.00 
$4,500.00 to $6,500.00. No explanation of to $9,000.00. 


changes made by the 1943 amendment is The 1963 amendment, effective July 1, 

now practical. 1963, increased the salary from $9,000.00 
In Moore v. Roberts, 87 N.C. 11 (1882), to $11,500.00. 

it was held that the solicitor of the criminal The 1965 amendment, effective July 1, 


court of a county has no claim upon the 1965, increased the salary from $11,500.00 
State for such compensation as is allowed to $12,000.00. 


the district solicitors under this section, The 1967 amendment rewrote this sec- 
where the act establishing said court puts tion. 

the burden of sustaining the same upon the Session Laws 1969, c. 1186, effective 
county. July 1, 1969, rewrote the first sentence, in- 
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creasing the salaries, changing the first Repeal of Section. — Section 6, c. 1049, 
two dates, inserting “or who qualify July Session Laws 1967, provides that this sec- 
1, 1969,” and making certain other minor tion and all other laws and clauses of laws 
changes. Session Laws 1969, c. 1190, effec- in conflict with c. 1049, Session Laws 
tive July 1, 1969, inserted “or July 1, 1969,” 1967, are repealed effective Jan. 1, 1971. 
in the exception clause in the first sen- 

tence. The first sentence of the section is 

set out above as it appears in c. 1186. 


§ 7-45. Travel and office expenses of solicitors.—(a) In addition to the 
salary set forth in G.S. 7-44, each solicitor shall receive the sum of three thousand 
dollars ($3,000.00) per year, as reimbursement for all of his travel and sub- 
sistence expenses while engaged in duties connected with his office. This sum 
shall be paid in equal monthly installments out of the State treasury upon war- 
rants duly drawn thereon. 

(b) Solicitors in the following districts may elect to become full-time State 
employees on July 1, 1968 or July 1, 1969, provided they discontinue the private 
practice of law and so certify to the Administrative Officer of the Courts by that 
date; Districts one through twenty-one. Solicitors who qualify under this sub- 
section are entitled to a State allowance of not to exceed four hundred dollars 
($400.00) per month per solicitor, to be used to reimburse the solicitor for actual 
expenditures for office rent, secretarial service, telephone bills, postage, and similar 
expenses of his office. Reimbursement shall be in accordance with regulations 
issued by the Administrative Office of the Courts. (1923, c. 157, s. 2; C. S., s. 
38903.) 31933; c. /S,isa2 19375 c. 34821949) Cr 180 Ns 21995, Cia Uro mame 
1957, ch. 1389, s. 2; 1965, c. 1009, s. 2; 1967, c. 1049, s. 3; 1969, c. 1190, s. 38; 


c. 1263.) 

Editor’s Note. — This section, first in- The 1967 amendment, effective July 1, 
serted by the act of 1923 and providing 1967, rewrote this section. 
$750 for expenses, was repealed in 1933. The first 1969 amendment, effective 


The present section was codified from the July 1, 1969, inserted “or July 1, 1969” near 
1937 act, and rewritten by the 1949 amend-__ the beginning of subsection (b). 


ment which increased the amount allowed The second 1969 amendment substituted 
for expenses from $500.00 to $1,500.00 as of “Districts one through twenty-one” for an 
Jan. 1, 1949. enumeration of certain districts following 


The 1953 amendment substituted “one the colon in the first sentence of subsec- 
thousand five hundred dollars” for “fifteen tion (b). 
hundred dollars.” Repeal of Section.—Section 6, c. 1049, 
The 1957 amendment increased the Session Laws 1967, provides that this sec- 
amount for expenses from $1,500.00 to tion and all other laws and clauses of laws 
$2,000.00. in conflict with c. 1049, Session Laws 1967, 
The 1965 amendment, effective July 1, are repealed effective Jan. 1, 1971. 
1965, increased the amount for expenses 
from $2,000.00 to $3,000.00. 
ARTICLE 9, 


Judicial and Solicitorial Districts and Terms of Court. 


7-68. Number of solicitorial districts.—(a) : Repealed by Session Laws 

1969, c. 1190, s. 57, effective July 1, 1969. 

(b) Solicitorial districts—In conformity with the Constitution, article IV, sec- 
tion 23, the solicitorial districts shall be constituted and numbered as follows: 

The first solicitorial district shall be composed of the following counties: Beau- 
ih paceD, Chowan, Currituck, Dare, Gates, Hyde, Pasquotank, Perquimans, 

yrrell. 

The second solicitorial district shall be composed of the following counties: 
Edgecombe, Martin, Nash, Washington, Wilson. 

The third solicitorial district shall be composed of the following counties: 
Bertie, Granville, Halifax, Hertford, Northampton, Vance, Warren. 

The fourth solicitorial district shall be composed of the following counties: 
Harnett, Johnston, Lee, Wayne. 
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The fifth solicitorial district shall be composed of the following counties: Car- 
teret, Craven, Greene, Jones, Pamlico, Pitt. 

The sixth solicitorial district shall be composed of the following counties: Dup- 
lin, Lenoir, Onslow, Sampson. 

The seventh solicitorial district shall be composed of the following counties: 
Franklin, Wake. 

The eighth solicitorial district shall be composed of the following counties: 
Brunswick, Columbus, New Hanover, Pender. 

The ninth solicitorial district shall be composed of the following counties: Cum- 
berland and Hoke. 

The ninth-A solicitorial district shall be composed of the following counties: 
Bladen and Robeson. 

The tenth solicitorial district shall be composed of the county of Durham. 

The tenth-A solicitorial district shall be composed of the following counties: 
Alamance, Chatham, Orange, Person. 

The eleventh solicitorial district shall be composed of the following counties: 
Alleghany, Ashe, Forsyth. 

The twelfth solicitorial district shall be composed of the following counties: 
Davidson, Guilford. 

The thirteenth solicitorial district shall be composed of the following counties: 
Anson, Moore, Richmond, Scotland, Stanly, Union. 

The fourteenth solicitorial district shall be composed of the county of Gaston. 

The fourteenth-A solicitorial district shall be composed of the county of Meck- 
lenburg. 

The fifteenth solicitorial district shall be composed of the following counties: 
Alexander, Cabarrus, Iredell, Montgomery, Randolph, Rowan. 

The sixteenth solicitorial district shall be composed of the following counties: 
Burke, Caldwell, Catawba, Cleveland, Lincoln, Watauga. 

The seventeenth solicitorial district shall be composed of the following coun- 
ties: Avery, Davie, Mitchell, Wilkes, Yadkin. 

The eighteenth solicitorial district shall be composed of the following counties: 
Henderson, McDowell, Polk, Rutherford, Transylvania, Yancey. 

The nineteenth solicitorial district shall be composed of the following counties: 
Buncombe, Madison. 

The twentieth solicitorial district shall be composed of the following counties: 
Cherokee, Clay, Graham, Haywood, Jackson, Macon, Swain. 

The twenty-first solicitorial district shall be composed of the following counties: 
Caswell, Rockingham, Stokes, Surry. (1913, cc. 63, 196; C. S., s. 1441; 1937, 
CHS. 1011045, Call oss se L900, Cake 9,853 25.0; C..708: 1959. -c. 1168 .sik: 
c. 1175, s. 1; 1961, c. 730, ss. 1-4%.) 

Editor’s Note.—Prior to the 1937 amend- until the general election of 1960. The so- 
ment there were twenty districts. licitors of the present ninth and fourteenth 

The 1943 amendment added the second _ solicitorial districts shall continue to serve 
paragraph of this section. It also inserted as the new solicitors of such districts. In 


“solicitorial” in the article heading. the primary and general elections to be 
The first 1955 amendment, effective July held in the year 1960, candidates shall be 
1, 1955, rewrote this section. nominated and elected to the office of so- 


The first 1959 amendment rewrote the  licitor of solicitorial districts 9A and 14A 
paragraph relating to the ninth solicitorial for the term ending on December 31, 1962. 
district and inserted the paragraph relating Thereafter the solicitor of said districts 
to the ninth-A  solicitorial district. The shall be nominated and elected at the same 
second 1959 amendment rewrote the para- time as are the solicitors for the other 
graph relating to the fourteenth solicitorial solicitorial districts of North Carolina for 
district and inserted the paragraph relating the term of four years. 
to the fourteenth-A solicitorial district. The 1961 amendment, effective July 1, 

Session Laws 1959, c. 1168, s. 2, and c. 1961, rewrote the first paragraph under 
1175, s. 2, provide that the Governor of subsection (b) and the paragraph relat- 
North Carolina shall appoint solicitors for ing to the tenth solicitorial district. It in- 
solicitorial districts 9A and 14A to serve’ serted the paragraph covering the tenth-A 
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solicitorial district and transferred Chat- 
ham County thereto from the fourth so- 
licitorial district. It also transferred Gran- 
ville County from the tenth to the third 
solicitorial district. Section 6 of the 1961 
amendatory act provides that the Governor 
shall appoint the solicitor for solicitorial 
district No. 10-A to serve until the general 
election of 1962. 

The 1969 amendment, effective July 1, 
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§ 7-89 


Repeal of Subsection (b).—Section 6, c. 
1049, Session Laws 1967, provides that sub- 
section (b) and all other laws and clauses 
of laws in conflict with c. 1049, Session 
Laws 1967, are repealed effective Jan. 1, 
1971. For provisions as to solicitors and 
solicitorial districts effective Jan. 1, 1971, 
see §§ 7A-60 through 7A-67. 

Stated in Baker v. Varser, 239 N.C. 180, 
79 S.E.2d 757 (1954). 


1969, repealed former subsection (a), re- 
lating to judicial districts. 
ARTICLE 11. 


Special Regulations. 


7-89. Court reporters.—The resident judge of each judicial district is 
hereby authorized and empowered to appoint an official court reporter for one 
or more or all of the counties in his district who shall serve at the will of the 
resident judge, and whose appointment may be terminated by 30 days’ written 
notice thereof. 


eee eee wees 


cause unable to report. 

The board of county commissioners of each county shall fix the compensation 
which such reporter and such reporter pro tem shall receive while engaged in the 
performance of his duties in said county. 

The duties of the office of court reporter or reporter pro tem in each district 
shall be prescribed by the resident judge of said district. 

The testimony taken and transcribed by said court reporter or said court re- 
porter pro tem, as the case may be, and duly certified, either by said reporter or 
the presiding judge at the trial of the cause, may be offered in evidence in any 
of the courts of this State as the deposition of the witness whose testimony is 
taken and transcribed, in the same manner, and under the same rule governing 
the introduction of depositions in civil actions. 

This section shall not apply to any county for which provision for the ap- 
pointment of a court reporter is made by law elsewhere; provided however, that 
in the following named counties the county commissioners shall have the author- 
ity to appoint, terminate the appointment and reappoint a court reporter and a re- 
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porter pro tem, and fix the compensation therefor: Anson, Ashe, Bladen, Bun- 
combe, Caldwell, Carteret, Cleveland, Craven, Davidson, Franklin, Gaston, 
Greene, Halifax, Haywood, Hertford, Hoke, Jackson, Lenoir, Lincoln, Mitchell, 
Moore, Nash, Northampton, Orange, Pender, Person, Rockingham, Sampson, 
Surry, Union, Vance, Warren, Yadkin. (Ex. Sess. 1913, c. 69; C. S., s. 1461; Ex. 
Bess. 1921) c? 57 591927;'c. 2683- Pub: Loc. 1927,'¢)49%' 1933, c.. 75, $2°22°1955) 
c. 1317, s. 2; 1961, c. 844; 1967, c. 1121.) 


Local Modification.—Rockingham: 1955, The 1967 amendment inserted “Nash” in 
c. 1317, s. 2%. the list of counties in the last paragraph. 
Cross Reference. — As to reporting of The purpose of this section is to pre- 
trials, see § 7A-95. serve an accurate record of the _ trial. 
Editor’s Note. — The 1955 amendment Wagner v. Eudy, 257 N.C. 199, 125 S.E.2d 


effective July 1, 1955, rewrote this section. 598 (1962). 
The 1961 amendment deleted “Mc- 

Dowell” and “Polk” from the list of coun- 

ties in the last paragraph. 


SUBCHAPTER IV. DOMESTIC’ RELATIONS COURTS. 


ARTICLE 13. 
Domestic Relations Courts. 


§ 7-101. Establishment by county or city or both. — The board of 
county commissioners of any county or the governing body of any incorporated 
city shall have authority to establish a “domestic relations court”, which court 
may be a joint county and city court, as provided in § 7-102 or a court for the 
county or city as may be determined by the governing authorities. In counties 
with two or more cities, any city may join any other city or cities in such county 
in establishing a domestic relations court, or any number of cities may join the 
county in which they are situate in establishing a domestic relations court. 

The board of county commissioners of any of a group of counties, not ex- 
ceeding five, with abutting boundaries, or the governing body of any incorporated 
city within the boundaries of the cooperating counties, shall have authority to es- 
tablish a joint domestic relations court as provided in § 7-102 or a court for the 
counties cooperating in the establishment of such court, or city or cities within 
such counties as may be determined by the governing bodies. Any number of 
cities may join the counties in which they are situate in establishing a domestic 
relations court. 

As used in this section, “city” means any incorporated city or town with a 
population of at least five thousand as shown by the latest decennial census. (1929, 
C943, Si01 321949 1ec. 4200957 291951) cv 111d -sh2:551955, "en 1018; sat?) 

Local Modification—Edgecombe, Nash, Editor’s Note. — The 1951 amendment 
Pitt, Wayne: 1929, c. 343, s. 10; Bun- rewrote this section eliminating the pop- 
combe: 1929, c. 343, s. 10; 1941, c. 208, ulation requirements. It also rewrote the 
s. 2; Forsyth: 1929, c. 343, s. 10; 1931, c. title to this article. 

221, s. 2; Franklin, Henderson, Transyl- By virtue of Session Laws 1947, c. 142, 
vania: 1951, c. 1111, s. 3: Wake: 1929, c. and Session Laws 1949, cc. 78, 334 and 
343, s. 10; Pub. Loc. 1941, c. 339; Forsyth: 707, the counties of New Hanover, Gas- 
1959, c. 1290, s. 1. ton, Durham and Guilford, respectively, 

Cross References.—As to establishment have been stricken from the list of coun- 
and jurisdiction of juvenile court, see § ties appearing under Local Modification. 
110-21 et seq. As to continued existence The acts made the counties mentioned 
and ultimate abolition of courts inferior to subject to the provisions of this article, 
the superior courts, and their replacement which was also made applicable to the 
by district courts, see § 7A-3. As to family City of High Point by Session Laws 1947, 
court services of district courts, see § 7A- c. 962. 

134. As to domestic relations jurisdiction The 1955 amendment inserted the second 
of district courts, see § 7A-244. As to juris- paragraph. 
diction of district courts over juveniles, 
see § 7A-277. 
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§ 7-102. Vote on establishment of court; any other city in county 
with required population may have such court. — In case the board of 
county commissioners and governing authorities of a particular city decide to 
establish a joint city and county domestic relations court, they, voting as sepa- 
rate bodies, shall determine whether or not such domestic relations court shall be 
established. If both bodies shall vote for its establishment, each of them shall 
record the resolutions in their minutes and upon such consent by both boards, 
the court shall be established. In counties in which the said joint court is thus 
established by the board of county commissioners and the governing authorities of 
the county and city such establishment of the court shall not prevent any other 
city within the territorial limits of the county and having more than twenty-five 
thousand inhabitants, establishing its own court under § 7-101. 

If two or more counties, not exceeding five, cooperate in the joint establish- 
ment of such court, the boards of commissioners of such cooperating counties and 
the governing authorities of cities and towns therein shall follow the same pro- 
cedure for the establishment of such court as is provided in the preceding para- 
graph. (1929) e343, Sa 20 1955,40.21016,.S.2.,) 

Editor's Note. — The 1955 amendment 
added the second paragraph. 


§ 7-103. Jurisdiction.—Said domestic relations court shall have, and is 
hereby vested with all the power, authority, and jurisdiction heretofore vested 
by law in the juvenile courts of North Carolina, and said power, authority, and 
jurisdiction being as fully vested in the domestic relations court as if herein partic- 
ularly set forth in detail; and in addition thereto the said domestic relations court 
shall have exclusive original jurisdiction over the following classes of cases: 

(a) All cases where any adult is charged with abandonment, nonsupport, or 
desertion of any minor child, or where either spouse is charged with abandon- 
ment, nonsupport, or desertion of the other. 

(b) All cases involving voluntary desertion of any juvenile by its mother. 

(c) All cases involving the custody of juveniles, including the authority to 
make orders concerning tuition and maintenance of said juveniles, except where 
the case is tried in superior court as a part of any divorce proceeding. 

(d) All cases where assault, or assault and battery, on a juvenile is charged 
against an adult, or where husband or wife is charged with assault, or assault and 
battery, upon the other. 

(e) All cases in which an adult is charged with causing or being responsible 
for delinquency, dependency, or neglect of a juvenile. 

(f) All bastardy cases within said county. 

(g) All cases wherein any person is charged with receiving stolen goods from 
any juvenile, knowing them to be stolen. 

(h) All cases involving violation of the North Carolina School Attendance 
Law as set forth in Public Laws of North Carolina, one thousand nine hundred 
and nineteen, chapter one hundred, and Public Laws of North Carolina, one 
thousand nine hundred and twenty-three, chapter one hundred and thirty-six ; 
and in §§ 115-302 to 115-312, inclusive; and such other laws relative to school 
attendance as may hereafter be enacted. 

(1) In an action for divorce where the pleadings show that there are minor 
children; if the pleadings also show that the custody of said children is con- 
troverted; or if any judge of the superior court having jurisdiction to try said 
action so direct, it shall be the duty of the clerk of the superior court to refer 
the case for investigation as to the child or children, to the domestic relations 
court, and the judge of the domestic relations court shall make his recommenda- 
tions to the judge of the superior court as to the disposition of the child, or chil- 
dren, for the consideration of the judge of the superior court in disposing of the 
custody of the said child or children. 

(j) All cases where an adult is charged with failure to support a parent; 

(x) All cases where husband and wife are charged with an affray between 
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each other. (1929, c. 343, s. 3; 1941, c. 


195 75.G, 06,0886 1522) 


Local Modification.—Gaston: 1959, c. 59. 

Cross References.—As to establishment 
and jurisdiction of juvenile court, see § 
110-21 et seq. For statute divesting in- 
ferior courts in most counties of exclusive 
original jurisdiction in criminal actions, 
see § 7-64. 

Editor’s Note. — The 1941 amendment 
struck out former subsection (g), relating 
to the adoption of juveniles, and relettered 
the subsequent subsections in alphabetical 
order. See 19 N.C.L. Rev. 453. 

The 1943 amendment substituted “mi- 
nor child” for “juvenile” in subsection 
(a). For comment on the amendment, see 
245N.C.L. Rey. 343. 

The 1955 amendment rewrote the first 
part of subsection (i). 

The 1957 amendment inserted in subsec- 
tion (c) the phrase “including the author- 
ity to make orders concerning tuition and 
maintenance of said juveniles.” It also 
added subsections (j) and (k). 

Exclusive Original Jurisdiction of Child. 
—The domestic relations courts have the 
exclusive original jurisdiction in all cases 
of a child coming within the purview of 
the Juvenile Court Act and the Domestic 
Relations Court Act, which, when once 
acquired, and the status of the child is 
fixed, continues during the minority of the 
child. In re Blalock, 233 N.C. 493, 64 
S.E.2d 848, 25 A.L.R.2d 818 (1951). 

The General Assembly has created both 
domestic relations courts and clerks of 
superior court as separate branches of the 
superior court. By this section the former 
is given exclusive original jurisdiction over 
all cases involving the custody of juve- 
niles, and clerks of superior courts are 
given jurisdiction of proceedings for the 
adoption of minor children with right, in- 
cidental to temporary approval of applica- 
tion for adoption, to “issue an order giv- 
ing the care and custody of the child to 
the petitioner’ by chapter 48 and §§ 1-7 


§ 7-104. Election of judge and 
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§ 7-104 
308: 1943,.c.470, s. 1¢+1955,c.: 756; 


and 1-13. In re Blalock, 233 N.C. 493, 64 
S.E.2d 848, 25 A.L.R.2d 818 (1951). 

Issuance of Process and Hearing Com- 
plaints.—There is no statutory provision 
referring specifically to issuance of pro- 
cess, but the statute indicates that the 
same persons who would issue process in 
other courts having jurisdiction of the of- 
fenses of which the domestic relations 
court is given jurisdiction, would be au- 
thorized to issue process for the domestic 
relations court, and hence hear com- 
plaints 53N° Gils Reve i113. 

An exclusive remedy to compel a father 
to provide for the support of his illegiti- 
mate child, is provided by this section and 
chapter 49 of General Statutes, and the 
statutes do not authorize the child to 
maintain a civil action to compel its fa- 
ther to provide for its support. Allen v. 
Hunhnicutt” 230 7N.Ci749;) 52° °S. Bed” 18 
(1949). 

Determining the custody of minor chil- 
dren is never the province of a jury; it is 
that of the judge of the court in which the 
proceeding is pending. Stanback v. Stan- 
back, 270 N.C. 497, 155 S.E.2d 221 (1967). 

With the enactment of § 17-39.1 the 
legislature did not give the judge presid- 
ing in the district the discretion to issue a 
writ of habeas corpus and to hear and de- 
termine the custody of all infants, without 
regard to previous decisions relating to 
their custody. To so hold would make a 
shambles of the statutes relating to cus- 
tody, some of which are conflicting and in- 
consistent. In re Custody of Sauls, 270 
N.C. 180, 154 S.E.2d 327 (1967). 

Determining Paternity of Child. — The 
domestic relations court has jurisdiction to 
determine the paternity of a child in a 
proceeding under G. S. 49-2 et seq. State 
v. Robinson, 245 N.C. 10, 95 S.E.2d 126 
(1956). 

Cited in In re Morris, 224 N.C. 487, 31 
S.E.2d 539 (1944). 


term of office; vacancy appoint- 


ments; judge to select clerk; juvenile court officers may be declared 
officers of new court.—lIt shall be the duty of the board of commissioners of 
any county and the governing board of any city, in which a joint court of do- 
mestic relations is established, as provided in this article, or of the governing 
authorities of any city or county in which an independent domestic relations 
court shall be established, as provided in this article, acting jointly, in the first 
instance, or independently, in the second instance, to elect a judge of the do- 
mestic relations court and to fix his salary and provide for the payment of same, 
his term of office to run from the time of his election to the second Monday in 
July in each odd-numbered year and until his successor shall have been elected 
and qualified. The regular term of office shall be for a term of two years and 
until his successor is elected and qualified. If any vacancy should occur in 
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said office during the two years’ term, for any cause, it shall be filled for the 
unexpired term in the same manner and by the same bodies as provided for the 
election of said judge. 

When two or more counties cooperate in the establishment of such court, it 
shall be the duty of the boards of commissioners of such counties and the gov- 
erning authorities of cities and towns within such counties, acting jointly, to 
elect a judge of such court and to fix his salary and provide for the payment of 
same, and his term of office shall be as provided in the preceding paragraph. 
The boards of commissioners of the said counties and the governing bodies of 
cities and towns shall determine the proportionate share of the salary of such 
judge and the other expenses of such court to be paid by the governmental units 
cooperating. The judge of such court shall select a location for the court head- 
quarters at a county seat where all the court records shall be kept and maintained, 
and such judge shall schedule hearings at the county seats of the cooperating 
counties as he shall determine the need to be, and file such schedule with the 
welfare department of each cooperating county. 

It shall be the duty of the judge of the domestic relations court to appoint a 
clerk and such number of deputy clerks as are needed for said court, the salary 
of said clerk and deputy clerks to be fixed, provided for, and paid by the board of 
county commissioners of any of such counties and the governing board of any 
of such cities, acting jointly, or independently when a joint county and city court 
is not established. 

And the officers of the juvenile court of any of such cities and of any such 
counties, as now constituted by law may be declared to be officers of the domestic 
relations court. 

The probation officers of domestic relations court and their method of appoint- 
ment shall be the same as now provided for in § 110-31, for probation officers of 
the juvenile court. The salaries of said probation officers, and the necessary 
equipment for the proper maintenance and functioning of said court, shall be a 
charge upon such county and such city jointly, or upon the county or city, if 
it is an independent court. 

Wherever a domestic relations court is established a substitute judge of said 
court may be appointed in the same manner as the regular judge of said court. 
Such substitute judge shall serve during the absence, illness or other temporary 
disability of the regular judge, and while serving shall have the same power and 
authority as the regular judge. Such substitute judge shall receive such com- 
pensation, on a per diem basis, as shall be determined and provided by the gov- 
erning body or bodies appointing him. (1929, c. 343, s. 4; 193 Lc#4Z2 Le Sates 
1943, c. 470, s. 2; 1955, c. 1018, s. 3; 1967, c. 962;-SS.alte2.c) 

Local Modification. — Buncombe: 1947, The 1955 amendment directed that the 
c. 989; 1957, c. 875; Forsyth: 1931, c. 221, second paragraph be inserted to follow 
Ss. 2; Mecklenburg: 1937, c. 268; 1949, c. the first paragraph of this section. 


949; 1961, c. 851; City of Charlotte: 1949, The 1967 amendment inserted “and such 
c. 949; Guilford: 1957, c. 1397. number of deputy clerks as are needed” 
Editor’s Note. — The 1943 amendment preceding “for said court” in the present 


added the last paragraph of this section. third paragraph and inserted “and deputy 
For comment on the amendment, see 21. clerks” preceding “to be fixed” in that 
N.C.L. Rev. 343. paragraph. 


§ 7-105. Cooperation of all peace officers.—It shall be the duty of 
all officers of the counties and of the cities to assist the domestic relations court 
in any and all ways in the line of their official duty as fully and to the same extent 
and in the same manner as they heretofore have been authorized and required to 
do in the case of all other courts. (1929, c. 343, s. 5.) 


§ 7-106. Procedure, practice and punishments.—The procedure, prac- 
tice, and punishments imposed in the domestic relations court as established in 
this article shall be the same as now provided by law in courts now having 
original jurisdiction of the various offenses or causes enumerated in this article, 
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and the judge of the said domestic relations court is hereby granted the power to 
prescribe such rules and fix such modes of procedure, as, in his discretion, will 
best effect the purposes for which said court is created. 

Such court, when established, shall adopt an official seal, shall keep and pre- 
serve adequate dockets and other records of its proceedings, and shall be a court 
or record. The judge, and clerk and deputy clerks of said court shall have power 
to administer oaths and to issue warrants and other process in said court. (1929, 


c. 343, s. 6; 1943, c. 470, s. 3; 1967, ¢. 962} 8:3.) 


Editor’s Note. — The 1943 amendment to this and the following section, see 21 
added the second paragraph of this sec- N.C.L. Rey. 343. 
tion. The 1967 amendment included deputy 


For comment on the 1943 amendment clerks in the last sentence. 


§ 7-107. Right of appeal to superior court; trial de novo.—Where- 
ever in this article criminal jurisdiction is conferred upon the domestic relations 
court there shall be the same right of appeal from this court as from recorders’ 
courts or other inferior criminal courts to the superior court, and the same rules 
and regulations of such appeals from inferior courts shall apply to appeals from 
this court, and in the superior court the trial shall be de novo. This provision shall 
apply also to the trials in bastardy cases, and cases involving the custody of 
juveniles. (1929, c. 343, s. 7; 1943, c. 470, s. 4.) 

Editor’s Note. — The 1943 amendment 
made this section applicable to cases in- 
volving the custody of juveniles. 


§ 7-108. Offenses before court to be petty misdemeanors; demand 
for jury trial; appearance bonds.—All the offenses for the trial of which 
the domestic relations court is given jurisdiction are hereby declared to be petty 
misdemeanors punishable as now prescribed by law. On the trial before such 
domestic relations court, if a jury trial is demanded, the cause shall be therewith 
transferred for trial to some criminal term of the superior court of the counties 
in which the domestic relations court is situated. The defendant or defendants 
shall be held under an adequate bond to secure his or their attendance at the crimi- 
nal term of the superior court to which the record is transferred. If in the 
exercise of the jurisdiction hereinbefore conferred upon the domestic relations 
court, it should appear that a felony has been committed, said court shall have 
jurisdiction and authority upon proper investigation to bind over the alleged 
felon in all cases in which probable cause is found, to the superior court of the 
county, under proper bond and recognizances. (1929 sex" 343, s./8:) 

Local Modification.—Forsyth: 1959, c. 

1290, s. 2. 


§ 7-108.1. Docketing judgments forfeiting bonds.—A transcript of any 
judgment of a domestic relations court rendering absolute a bond forfeiture may 
be docketed in the office of the clerk of superior court of the county in which said 
judgment was rendered, and, when so docketed, said judgments shall have the full 
force and effect of all judgments docketed in the superior court. (1965, c. 989.) 


§ 7-109. Pending cases in juvenile court transferred to new court. 
—All causes pending in the juvenile court of the county or city at the time of 
the organization of any domestic relations court within said county or city, shall 
be transferred to the domestic relations court for final adjudication. (1929, c. 


343, s. 9.) 


§ 7-110. Cases transferred from superior court.—Upon the establish- 
ment of a domestic relations court as authorized in this article, the clerk of the 
superior court and the clerk of any inferior criminal court of the county shall 
immediately transfer from the superior court and from any inferior criminal 
courts of the county to such domestic relations court all actions pending in the 
superior court of which the domestic relations court has jurisdiction as in this 
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article conferred, whether such actions are untried or tried and retained for 
judgment, sentence or further orders, and the domestic relations court shall 
immediately have jurisdiction of such actions and shall thereafter try, enter 
further orders or dispose of such actions in the same manner and to the same 
extent as if said actions had been initiated in said domestic relations court. 
(1941, c. 208, s. 1; 1949, c. 600.) 
Editor’s Note. — The 1949 amendment 
inserted the provisions for transfer of 
cases from inferior criminal courts to do- 


mestic relations courts. For brief com- 
ment on amendment, see 27 N.C.L. Rev. 
441. 


§ 7-111. Discontinuance of court.—After the establishment of any do- 
mestic relations court by any county commissioners or by the governing au- 
thorities of a particular city, or the establishment of a joint county-city court 
of domestic relations, such board, governing authorities, or both, may, by resolu- 
tion or resolutions, discontinue any such court. (1941, c. 208, s. 2%.) 

Local Modification.—Guilford: 1959, c. 

1071; Wake: 1953, c. 469. 


SUBCHAPTER_V. JUSTICES: OFs THE PEACE. 


ARTICLE 14. 
Election and Qualification. 


§ 7-112. Constitution, article seven, abrogated; exceptions.—aAll the 
provisions of article VII of the Constitution inconsistent with this chapter, ex- 
cept those contained in §§ 7 and 12 are hereby abrogated, and the provisions of 
this article substituted in their place; subject, however, to the power of the 
General Assembly to alter, amend or abrogate the provisions of this article, and to 
substitute others in their stead, as provided in § 13 of article VII of the Consti- 
tution. (1876-7, c. 141, s. 7; Code, s. 818; Rev., s. 1408; C. S., s. 1462.) 


Cross References.—As to abolition of of- As to magistrates, see §§ 7A-170 to 7A- 
fice of justice of the peace, see § 7A-176. 175. 


§ 7-113. Election and number of justices.—At every general election 
held for members of the General Assembly there shall be elected in each township 
three justices of the peace, and for each township in which any city or incor- 
porated town is situated, one justice of the peace for every one thousand in- 
habitants in such city or town, who shall hold office for a term of two years from 
and after the first Monday in December next after their election. (1876-7, c. 
141; Code, s. 819; 1895, c. 157; 1905, cc. 35, 44, 148; Rev., s. 1409; 1907, -c. 
22 el QUO CC /7pe/ oa rs is Ao) 


Local Modification. — Bertie, Caswell, the township shall contain a city or in- 
Chowan, Franklin: C.S. 1464; Gaston: corporated town with as much as 1,000 
1931, c. 256; Granville: C.S. 1464; New inhabitants, in that case one additional 
Hanover (City of Wilmington): C.S. 1464; justice for every 1,000 inhabitants. A 
Vance: C.S. 1466; Wake: 1937, c. 113; ticket containing more names than the 


Warren: ©.S. 1465-5 YanceyL959. ecm oes: 
City of Washington: 1957, c. 898. 
Number Elected.—Under the legislation 


elector has a right to vote for, is to be 
void, and not counted. Mitchell v. Alley, 


126 N.C. 84, 35 S.E. 231 (1900). 
Cited in McIntyre v. Clarkson, 254 N.C. 
510, 119 S.E.2d 888 (1961). 


of 1895, since continued, each township is 
entitled to elect three justices of the 
peace on one ballot, and no more, unless 


§ 7-114. Oath of office; vacancies filled.—Every person elected or ap- 
pointed a justice of the peace, before his term of office begins or within thirty 
days thereafter, shall take and subscribe the prescribed oaths of office before 
the clerk of the superior court, who shall file the same. All elections of justices 
of the peace by the General Assembly or by the people shall be void unless the 
persons so elected shall qualify as herein directed. All original vacancies in the 
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peace occurring before qualification as provided in this 
section shall be filled for the term by the Governor. All other 


vacancies shall 


be filled by the clerk of the superior court. (Code, s. 821; HOOT VeCs7 “e hev. 


s. 1411; C.S., s. 1467.) 


Cross Reference.—As to forms of Oaths, 
see §§ 11-6, 11-7, 11-11;. N.C. Const., Art. 


NED Save 
Section Constitutional This section is 
not unconstitutional. Gilmer v. Holton, 


98 N.C. 26, 3 S.E. 812 (1887). 

Duty of Clerk.—It is the duty of the 
clerk to administer the oath to the jus- 
tices elected or appointed. Gilmer v. Hol- 
ton, 98 N.C. 26, 3 S.E. 812 (1887). 

Appointed by Clerk.—The authority of 
the clerks of the superior courts to ap- 


v. Holton, 98 N.C. 26, 3 S.E. 812 (1887); 
Etheridge v. Leary, 227 N.C. 636, 43 S.E.2d 
847 (1947), 

Misbehavior in Office. — If one elected 
to an office takes possession of the same 
and engages in the exercise of its duties 
and misbehaves by taking unlawful and 
extortionate fees, he will be liable for such 
misbehavior, and may be indicted there- 
for, notwithstanding the fact he had failed 
to take the oath of office. State v. Cans- 
ler, 75 N.C. 442 (1876). 


point justices of the peace is confined to 
vacancies caused by the death, resignation 
or other causes during the term. Gilmer 


§ 7-114.1. Bond required.—(a) Amount and Conditions; Premiums.— 
Every justice of the peace shall, before exercising any of the functions of his 
office, furnish a bond, either corporate or personal, with good and sufficient surety, 
approved by the clerk of the superior court, in the amount of one thousand 
dollars ($1,000.00) payable to the State of North Carolina and conditioned upon 
the faithful performance of his duties and upon a correct and proper accounting 
for all funds coming into his hands by virtue or color of his office. Premiums on 
such bonds shall be paid by the justice of the peace concerned. 

(b) Penalty for Violation—Any person exercising any of the official functions 
of a justice of the peace without having first complied with the provisions of this 
section shall be subject to a penalty of one hundred dollars ($100.00) for every 
such violation, such penalty to be recoverable in a civil action by any taxpayer of 
the county in which such violation occurs. 

(c) Counties Exempted—This section shall not apply to Alleghany, Ashe, 
Bertie, Bladen, Cabarrus, Caldwell, Caswell, Chatham, Clay, Columbus, Dare, 
Davie, Duplin, Franklin, Granville, Guilford, Harnett, Haywood, Hertford, 
Hoke, Hyde, Jackson, Johnston, Lee, Lincoln, McDowell, Mitchell, Montgomery, 
Northampton, Onslow, Pamlico, Pender, Perquimans, Person, Randolph, Robe- 
son, Rowan, Scotland, Transylvania, Tyrrell, Vance, Yadkin and Yancey coun- 
Lies; 

(d) Police Officers Serving as Justices.—Police officers who also serve as 
justices of the peace are exempt from the provisions of this section so long as 
they exercise their powers and authorities as justices of the peace solely for the 
purpose of signing warrants and accepting bonds returnable to any court. (1957, 
c. 1380.) 


Cited in McIntyre v. Clarkson, 254 N.C. 
510, 119 S.E.2d 888 (1961). 


The issuance of a warrant by a justice 
of the peace who had not given bond upon 
appointment to the office in compliance 


the peace de facto, and the warrant is not 
subject to collateral attack. State v. Porter, 
272 N.C. 463, 158 S.E.2d 626 (1968). 


with this section, is the act of a justice of 


§ 7-115. Appointment and removal by resident judge.—In addition 
to other methods provided by law for appointment or election of a justice of the 
peace, the resident judge of the superior court of the district in which a county 
is situated may, from time to time at his discretion, appoint one or more fit per- 
sons as justice of the peace in said county who shall hold office for two years 
from and after the date of appointment: Provided, that the appointing judge 
shall find to his satisfaction that there is then existing a need for such additional 
justice or justices of the peace. The appointing judge shall issue to each justice 
of the peace so appointed a certification in writing of such appointment, a copy 
of which shall be filed with the clerk of the court, before whom shall be taken 
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and subscribed the oath of office, and the clerk shall note on his minutes the quali- 
fication of the justice of the peace. For such qualification the clerk shall collect 
a fee of seven dollars and fifty cents ($7.50) which shall be remitted to the De- 
partment of Revenue at the time required for remitting the taxes collected pur- 


suant to G.S. 105-93 for the use of the General Fund. 


Any justice of the peace so appointed may, after due notice and hearing, be 
removed from office by the resident judge of the superior court of the district 
in which the county is situated, for misfeasance, malfeasance, nonfeasance or 
other good cause. 

Any person holding himself out to the public as a justice of the peace, or any 
person attempting to act in such capacity after his appointment shall have been 
revoked, shall be guilty of a misdemeanor and upon conviction be punishable in 
the discretion of the court, as provided for in other misdemeanors. (1917, c. 40; 


Cape S: 146851927, ce dd 651955; "cx910, s223) 


Editor’s Note. — The 1955 amendment, 
effective July 1, 1955, rewrote this section 
which formerly authorized the Governor 
to appoint justices of the peace. 

Section Cumulative—This section does 
not purport to repeal and abrogate the 
other general methods of electing and ap- 
pointing justices of the peace. It specifi- 
cally provides that it is in addition to all 
other methods of appointment. McIntyre 
v. Clarkson, 254,N:.C: 510, 119 S.E.2d 888 
(1961). 

The failure of a justice of the peace to 
collect fees for the service of civil process 
upon the issuance of the process at the 
instance of certain business firms, and his 
action in waiting until the end of the 
month to collect such fees, is insufficient 
to support a finding of malfeasance or bad 
faith on the part of such justice of the 
peace which would justify his removal 
from office, any monetary loss from such 
practice being recoverable by action 
against such justice of the peace person- 
ally and on his official bond. Swain v. 
Creasman, 255 N.C. 546, 122 S.E.2d 358 
(1961). 

This section and §§ 128-16 through 128- 
20 are not in pari materia. State ex rel. 
Swain v. Creasman, 260 N.C. 163, 132 
S.E.2d 304 (1963). 

This section, relating to the removal of 
a justice of the peace by the resident judge 
appointing him, is restricted in its scope 


and provides a procedure different from 
that specified in §§ 128-16 through 128-20. 
State ex rel. Swain v. Creasman, 260 N.C. 
163, 132 S.E.2d 304 (1963). 

Where a petition for removal from office 
of a justice of the peace was heard by the 
resident judge who appointed him, and the 
judgment recites that the petition was 
heard under the provisions of this section 
and the judge heard the proceeding in 
chambers after notice to the justice of the 
peace, instead of fixing the hearing at the 
next term after the petition was filed, it 
was held that the proceeding was under 
this section and not under §§ 128-16 
through 128-20. State ex rel. Swain v. 
Creasman, 260 N.C. 163, 132 S.E.2d 304 
(1963). 


Justice of the peace is not entitled to re- 
cover costs and attorney’s fees upon final 
judgment in his favor in a proceeding un- 
der this section to remove him from office, 
since this section, unlike § 128-20, makes 
no provision for such recovery. State ex 
rel. Swain v. Creasman, 260 N.C. 163, 132 
S.E.2d 304 (1963). 


The provisions of § 128-20, relating to 
the recovery of costs and attorney’s fees, 
are not applicable to a proceeding under 
this section. State ex rel. Swain v. Creas- 
man, 260 N.C. 163, 132 S.E.2d 304 (1963). 

Stated in State v. Hockaday, 265 N.C. 
688, 144 $.E.2d 867 (1965). 


§ 7-116. Forfeiture of office.—When any justice of the peace removes 


out of his township and does not return therein for the space of six months, he 
thereby forfeits and loses his office; and any such justice presuming to act 
thereafter, contrary to this section, unless reelected or reappointed, shall be guilty 
of a misdemeanor. (Code, s. 822; Rev., ss. 1412, 3589; C. S., s. 1469.) 


§ 7-117. Resignation.—Justices of the peace wishing to resign must de- 
liver their letters of resignation to the clerk of the superior court, who shall file 
the same. (Code,'s. 823; Rev., s. 1413; C. S., s. 1470.) 


§ 7-118. Removal and disqualification for crime.—Upon the convic- 
tion of any justice of the peace of an infamous crime, or of corruption and 
malpractice in office, he shall be removed from office, and he shall be disqualified 
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from holding or enjoying any office of honor, trust or profit under this State. 
(Code, ‘'s} 826; Rev., s. 1414;,C.°5., s. 1471.) 

Criminal Liability. — The functions of a or committing them for trial, and in the 
justice of the peace are ministerial, in exercise of such functions, if he act cor- 
preserving the peace, hearing charges ruptly, oppressively or from any other bad 
against offenders and issuing warrants motive, he is liable to indictment. State 
thereon, examining the parties and bailing v. Sneed, 84 N.C. 817 (1881). 


§ 7-119. Justice may hold other office.—Any justice of the peace may 
accept a civil office or appointment of trust or profit, under the authority of the 
United States, the duties of which confine him to the county where he is resident. 
(Const., art. 14, s. 7; Code, s. 825; Rev., s. 41b3Ca$.,:s. 1472.) 

Cross Reference—See § 128-1; N.C. from the inhibition against one holding 
Const., Art. XIV, § 7, and note thereto. two offices of trust or profit, one may be 

Justice of Peace May Also Be Recorder both a justice of the peace and the recorder 
of City Court—Under N.C. Const., Art. of a city recorder’s court. State v. Lord, 
14, § 7, excepting a justice of the peace 145 N.C. 479, 59 S.E. 656 (1907). 


7-120. Validation of official acts of certain justices of the peace. 
—Fach and all of the official acts of justices of the peace appointed by chapter 
three hundred twenty-one. Public Laws of one thousand nine hundred thirty-one, 
performed after the expiration of their terms on April first, one thousand nine 
hundred thirty-seven, and before March twenty-first, one thousand nine hundred 
thirty-nine, including all judgments rendered, probates taken, marriages per- 
formed, and any and all other acts whatsoever, are hereby in all respects validated, 
ratified and confirmed. (1939, c. 268.) 


ARTICLE 15. 
Jurisdiction. 


§ 7-121. Jurisdiction in actions on contract.—Justices of the peace shall 
have exclusive original jurisdiction of all civil actions founded on contract, except— 
(1) Wherein the sum demanded, exclusive of interest, exceeds two hundred 
dollars. 
(2) Wherein the title to real estate is in controversy. (Const., art. 4, s. 27; 
Code, s. 834; Rev., s. 1419; C. S., s. 1473.) 


I. Actions Ex Contractu. Mach. Co. v. Burger, 181 N.C. 241, 107 
II. Title to Land in Controversy. Te Garam iene ai 

e jurisdiction of a justice or the peace 

Cross References. sau is limited and esehal ae s cicyat atte 

See § 7-124 and notes. As to petition he can only exercise the power conferred 

of insolvent debtor before justice of peace upon him by the N.C. Const., Art. IV, § 

for discharge from imprisonment, see §§ 97 and statutes. He has no equitable 


23-25 through 23-27. powers. Hopkins v. Barnhardt, 223 N.C. 
TRACTU. 617, 27 S.E.2d 644 (1943). 

I. ACTIONS EX RON Ros Jurisdiction of Superior Court.—The su- 

In General. — Every action to recover a  perior court has no original jurisdiction of 


sum of money due by contract, not in ex- gq legal cause of action, founded on con- 
cess of two hundred dollars, etc., is re- tract, when in no event can the plaintiff re- 
quired by this section to be originally cover as much as $200, proper jurisdiction 
brought in the court of a justice of the being in the court of a justice of the peace. 
peace, unless contrary to some other legis- Howard v. Mutual Reserve Fund Life Ins. 
lative enactment. Singer Sewing Mach. Co. Asgs’n, 125 N.C. 49, 34 S.E. 199 (1899); 
v. Burger, 181 N.C. 241, 107 S.E. 14 (1921). Sfoan v. Carolina Cent. R.R., 126 N.C. 487, 
Distribution of Jurisdiction Question of 36 S.E. 21 (1900). 


Procedure.—The interpretation of the Con- Allegations of a complaint are construed 
stitution and statutes as to the distribution liberally in the pleader’s favor with a view 
of jurisdiction among the superior and in- to substantial justice between the parties, 


ferior courts, and courts of the justices of | and where the question of jurisdiction be- 
the peace, involves no rule of property, tween the superior court and that of a jus- 
but only of procedure. Singer Sewing tice of the peace arises, depending upon 
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the amount involved, and whether the ac- 
tion is ex contractu or ex delicto, the 
courts are disposed to construe the com- 
plaint in favor of the jurisdiction chosen. 
Mitchem v. Pasour, 173 N.C. 487, 92 S.E. 
322 (1917); Coble v. Reap, 269 N.C. 229, 
152 S.E.2d 219 (1967). 

A justice of the peace has exclusive 
original jurisdiction of causes of action 
arising ex contractu when the sum de- 
manded is not in excess of $200, and the 
superior court has no original jurisdiction 
of such actions. Jenkins v. Winecoff, 267 
N.C. 639, 148 S.E.2d 577 (1966). 

Judgment a Contract. — A judgment is 
a contract within the meaning of this sec- 
tion. Moore v. Nowell, 94 N.C. 268 (1886). 

Whether Action in Tort or on Contract. 
— To determine whether an action is 
brought in tort or on contract the com- 
plaint alone will be considered, and where 
the complaint alleges the wrongful de- 
mand of one hundred dollars by the de- 
fendant of the plaintiff's wife, as money 
due to the defendant under a mistake in 
the payment of a check, and alleges that 
the money was paid the defendant by 
plaintiffs wife upon insistent demand, the 
complaint alleges an action in tort within 
the original jurisdiction of the superior 
court under N.C. Const., Art. IV, § 27, 
and §§ 7-121 and 7-122, and not an action 
on contract within the jurisdiction of a 
justice of the peace under this section. 
Roebuck v. Short, 196 N.C. 61, 144 S.E. 
515 (1928). 

Where plaintiff's allegations were to 
the effect that he purchased specified 
items of personalty from defendant and 
made a partial payment under agreement 
that he would pay the balance when he 
picked up the articles, and that defendant 
thereafter sold the personalty to a third 
party, to plaintiff's actual damage in the 
amount of $70, the complaint was sufficient 
to allege a cause of action in tort for con- 
version, and defendant’s demurrer to the 
jurisdiction on the ground that the action 
was ex contractu and within the exclusive 
original jurisdiction of a justice of the 
peace, should have been overruled. Coble 
v. Reap, 269 INGO 29 52s sen edae 9 
(1967). 

Counterclaims in excess of the jurisdic- 
tional amount of a justice’s court may not 
be recovered in that court, and are al- 
lowed to be pleaded only for the purposes 
of setoff and recoupment as a bar to the 
plaintiff's demand. Singer Sewing Mach. 
Co, v. Burger, 181. N.C., 241, 107.5.E. 14 
(1921). 

In an action before a justice of the 
peace for a sum due by note and within 
his jurisdiction, it was held, that a coun- 
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terclaim consisting of an alleged indebted- 
ness arising out of unadjusted partnership 
dealings between the parties, could not be 
allowed; the jurisdiction to settle such 
matters being in a court of equity. Love 
v. Rhyne, 86 N.C. 576 (1882). 

Misjoinder of Causes. — Where two 
causes are set out and jurisdiction can be 
attached on only one, the justice of the 
peace may try that one, rejecting the other. 
Railroad v. Hardware Co., 135 N.C. 73, 47 
S.E. 234 (1904). 

Breach of Warranty.—The complaint al- 
leged in substance that plaintiff purchased 
a mare from defendant, that the defendant 
warranted the mare to be sound, that in 
fact the mare had defective eyesight, which 
was known to defendant, that plaintiff re- 
lied upon the representation that the mare 
was sound, and that plaintiff was damaged 
in the sum of $125.00 and, as a second 
cause of action, alleged that as a result of 
the said wrongful act of defendant, plain- 
tiff had been obliged to feed a worthless 
mare to his damage in the sum of $100.00. 
The complaint fails to state a cause of 
action for fraud in that it fails to allege 
scienter, but states a cause of action for 
breach of warranty in the sum of $125.00, 
which is within the exclusive original ju- 
risdiction of a justice of the peace, the sum 
claimed for feeding the mare not being 
within the rule for the determination of 
the jurisdictional amount, and therefore 
defendant’s demurrer to the action insti- 
tuted in the superior court was properly 
sustained. Hill v. Snider, 217 N.C. 437, 8 
S.E.2d 202 (1940). 

Action for Penalty Plus Attorney’s Fees. 
—Neither the Constitution nor any stat- 
utes enacted pursuant thereto, give juris- 
diction to justices of the peace in an ac- 
tion for a penalty plus reasonable attor- 
ney’s fees to be fixed and awarded by the 
court. Hopkins v. Barnhardt, 223 N.C. 617, 
27 S.E.2d 644 (1943). 

Waiver of Tort.—Where property is tor- 
tiously taken and sold, the owner may 
waive the tort and maintain an action to 
recover the proceeds. Brittain v. Payne, 
118.9N,.G..1989,..24 .S.Baak711-) 1896). See 
also note to § 7-63. See note of Winslow 
Vv. Weitt;..66. N.C..432, (1872) tinder 4" 7- 
63, analysis:dine “In General,” I], B,1,,a. 

Same—Construction. — When the plain- 
tiff can bring his action either in tort or 
upon contract, the courts, in favor of ju- 
risdiction, will sustain the election of the 
plaintiff. White v. Eley, 145 N.C. 36, 58 
S.E. 437 (1907). 

To sustain jurisdiction over the subject 
matter of an action, the court will liberally 
construe the pleadings in the pleader’s fa- 
vor, and where the question is whether a 
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justice of the peace had jurisdiction in con- 
tract, and the movant contends the case 
was ex delicto, and that it was beyond the 
jurisdiction of the justice of the peace, the 
court will sustain its jurisdiction if it rea- 
sonably appears from the pleadings that 
it was tried as ex contractu in the justice’s 
court. Higgs-Taft Furniture Co. v. Clark, 
191 N.C. 369, 131 S.E. 731 (1926). 


Indivisible Cause. — An indivisible cause 
of action cannot be split in order that sep- 
arate suits may be brought for the vari- 
ous parts before a justice of the peace. 
Norvell v. Mecke, 127 N.C. 401, 37 S.E. 
452 (1900). 


Where a single contract is made for 
furnishing certain specified articles, at 
prices fixed for each, the plaintiff cannot 
be allowed to “split up” the account and 
recover upon each item. Jarrett v. Self, 
90 N.C. 478 (1884). 

Where the items of an account are in- 
curred under different contracts an action 
may be brought on each item before a 
justice of the peace, the separate items be- 
ing less than $200. Copland v. Wireless 
Tel. Co., 136.N.C. 11, 48 S.E. 501 (1904). 

A creditor whose account consists of sev- 
eral items, either for goods sold or labor 
done at different times, each of which is 
for less than $200, although the aggregate 
of the account exceeds $200, may sue be- 
fore a justice for any number of such 
items not exceeding $200. Boyle v. Rob- 
bins, 71 N.C. 130 (1874). 

Want of Jurisdiction—The court will ex 
mero motu take notice of the want of ju- 
risdiction. Hannah v. Richmond & D.R.R., 
87 N.C. 351 (4882). 


Objection on Appeal. When the plead- 
ings before a justice of the peace, in an 
action on contract, did not show a want 
of jurisdiction and no objection was made 
thereto, such objection cannot be made on 
appeal to the superior court. Cromer 
Bros. v. Marsha, 122 N.C. 563, 29 S.E. 836 
(1898). 

Amount Demanded Controlling. — The 
justice of the peace has jurisdiction of an 
action upon contract where the summons 
used as a complaint demands, in good 
faith, a recovery of $200 or less, though a 
greater sum could have been demanded. 
Knight v. Taylor, 131 N.C. 84, 42 S.E. 
537 (1902); King Bros. Shoe Store Co. v. 
Wiseman, 174 N.C. 716, 94 S.E. 452 (1917). 
The aggregate sum demanded in good faith 
is the test of the jurisdiction of the court, 
though this aggregate is made up of sev- 
eral causes of action. Martin v. Goode, 111 
N.C. 288,16 S.E. 232 (1892). For treat- 
ment of the amount as fixing jurisdiction 
and the good faith, etc., required, see notes 
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under § 7-63, analysis line, ‘Essentials,” 
ELiB: 

In an action on contract it is the sum de- 
manded in the summons or complaint that 
fixes the jurisdiction. Cromer Bros. v. 
Marsha, 122 N.C. 563, 29 S.E. 836 (1898). 

Principal and Interest. — The Constitu- 
tion and this section limit the jurisdiction 
of justices of the peace in actions upon 
contract, to where the sum demanded does 
not exceed two hundred dollars, exclusive 
of interest; and a justice of the peace has 
no jurisdiction in an action to recover the 
balance of the principal due upon a note 
and interest on the original amount of the 
note when the original amount thereof ex- 
ceeded the sum named. Riddle v. Bridge- 
water Milling Co., 150 N.C. 689, 64 S.E. 
782 (1909). 

Equitable Causes.—A justice of the peace 
has no jurisdiction to administer or en- 
force an equitable cause of action. Wilson 
View Litewins., Co..155, NG a7ser7t 5. 
79 (1911). 

A court of a justice of the peace cannot 
affirmatively administer an equity, and 
may only pass thereon as a matter of de- 
fense. Singer Sewing Mach. Co. v. Burger, 
181 N.C. 241,107 S.E. 14 (1921). 

Same — Appeal. — When the plaintiff 
seeks only equitable relief in a court of a 
justice of the peace, no jurisdiction can 
be acquired over the subject matter by the 
superior court on appeal, the proceedings 
being void ab initio. Wilson v. Life Ins. 
Go 155. C1 73,7 SE. 79 (1911). 

Applied in G.S Miles Co. v. Powell, 205 
N.C. 30, 169 S.E. 828 (1933). 


Il. TITLE TO LAND IN 
CONTROVERSY. 


Cross Reference. — See § 7-124 and sec- 
tions following and notes thereto. 

Jurisdiction.—_Justices of the peace can 
take no jurisdiction over a cause in which 
title to land is in controversy. Brown v. 
Southerland, 142 N.C. 225, 55 S.E. 108 
(1906). They are prohibited by the Con- 
stitution as well as impliedly by this sec- 
tion. Forsythe v. Bullock, 74 N.C. 135 
(1876). 

Where, under a will devising all of tes- 
tator’s land to his wife, remainder to his 
nephew (the plaintiff) in fee, except fifty 
acres in some suitable place and on cer- 
tain conditions to defendant, and defen- 
dant had settled on fifty acres, claiming 
title thereto as being in a suitable 
place and conditions having been  per- 
formed, an action by plaintiff for posses- 
sion involves the title to land and is not 
within the jurisdiction of a justice of the 
peace. Wright v. Harris, 116 N.C. 460, 21 
S.E. 693 (1895). 


§ 7-122 


Mere allegation of the defendant that ti- 
tle is in controversy will not oust jus- 
tice’s jurisdiction. — The matter must ap- 
pear from the evidence or admission of 
the parties. Jerome v. Setzer, 175 N.C. 391, 
95 S.E. 616 (1918). 

Title Must Be between Parties to Ac- 
tion.—The question of title, which arrests 
further proceedings before the justice must 
be one between the original parties to the 
action; and jurisdiction once acquired can- 
not be divested by the intervention of a 
stranger to the suit, asserting a paramount 
title in himself. Davis v. Davis, 83 N.C. 
71 (1880). 

Action Dismissed Judgment for Costs.— 
If it appears on the trial that the title to 
real estate is in controversy, the justice 
shall dismiss the action and render judg- 
ment against the plaintiff for costs. Ed- 
wards v. Cowper, 99 N.C. 421, 6 S.E. 792 
(1888); Pasterfield v. Sawyer, 132 N.C. 258, 
43 S.E. 799 (1903). 

Notes Given for Purchase Price of Land. 
—A justice of the peace has jurisdiction 
of an action to recover a balance due on 
a note given for the purchase money of 
land. McPeters v. English, 141 N.C. 491, 
54 S.E. 417 (1906). 

Notes on Contract to Convey Land—A 
justice of the peace has jurisdiction of an 
action on a note given for a contract to 
convey land, the only defense being pay- 
ment. Patterson v. Freeman, 132 N.C. 357, 
43 S.E. 904 (1903). 

Recovery of Portion of Crop as Rent.— 
In an action to recover one third of the 
crops due as rent under an alleged contract 
of lease, which the jury found to exist, a 
justice of the peace had jurisdiction, as the 
title to land was not involved. Durant v. 
Taylor, 89 N.C. 351 (1883). 

Action between Mortgagor and Mort- 
gagee.—In an action to recover land the 
jurisdiction of the justice is excluded where 
the relation is that of mortgagor and mort- 
gagee or vendor and vendee. Hughes v. 
Mason, 84 N.C. 473 (1881). 

Foreclosure of Mortgage. — Because of 
the equity growing out of the relation of 
mortgagor and mortgagee when the for- 
mer seeks to have the mortgaged premises 
foreclosed for the nonpayment of the debt, 
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the superior court has jurisdiction, when 
the amount secured is for a less sum than 
two hundred dollars. Singer Sewing Mach. 
Co. v. Burger, 181 N.C.°241,- 107 S.E. 14 
(1921). 

Landlord and Tenant Act. — A court of 
a justice of the peace has no jurisdiction 
under the landlord and tenant act to try 
title to land. And where it appears that 
title is involved or that there are equities 
involved as to the land a justice of the 
peace has no jurisdiction. Parker v. Al- 
len, 84 N.C. 466 (1881). 

That the vendee, in a contract for the 
sale of land, remained silent, when the 
contract was mutilated under the direction 
of the vendor, is not sufficient evidence of 
a change of the relations from vendor and 
vendee to landlord and tenant, to give a 
justice of the peace jurisdiction of an ac- 
tion to summarily eject the defendant 
vendee. Boone v. Drake, 109 N.C. 79, 13 
S.E. 724 (1891). 

In an action by a purchaser of land with 
warranty to recover a sum of money paid 
by him to free the land from a lien, the 
deed will be introduced to prove the cov- 
enants, the title to realty will be involved, 
and a justice would not have jurisdiction. 
Hann v. Fletcher, 189 N.C. 729, 128 S.E. 
328 (1925). 

Rule of Estoppel Gives Justice Jurisdic- 
tion.— The rule which estops a tenant to 
precludes all controversy as to the title 
deny his landlord’s title in summary pro- 
ceedings by the landlord, and thus gives 
a justice of the peace jurisdiction. Credle 
Vv.) Gibbs, “65/9N.G; ¥192"* (87h) * Davis= ye 
Davis, 83 N.C. 71 (1880). 

In a proceeding before a justice of the 
peace under the Landlord and Tenant Act, 
a defendant who does not deny having en- 
tered as the tenant of the plaintiff is es- 
topped from setting up a superior title ex- 
isting at the date of the lease or subse- 
quently acquired from a third person. 
Heyer v. Beatty, 76 N.C. 28 (1877). 

Penalty.—The title to land is not in 
controversy in a proceeding to recover a 
penalty prescribed by a town charter for 
obstructing a street. Henderson v. Davis, 
106 N.C. 88, 11 S.E. 573 (1890). 


§ 7-122. Jurisdiction in actions not on contract. — Justices of the 
peace shall have concurrent jurisdiction of civil actions not founded on contract, 
wherein the value of the property in controversy does not exceed fifty dollars: 
Provided, however, that justices of the peace shall have concurrent jurisdiction 
in claim and delivery proceedings wherein the value of the property in contro- 
versy does not exceed two hundred dollars ($200.00) and provided, further, that 
the plaintiff or petitioner in such action has a vendor-vendee relationship with the 
defendant with respect to the property in question. (Const., art. 4, s. 27; Code, s. 
887 ; Rev., s. 1420; C.S., s, 1474; 1963, c. 383.) 
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Cross References.—See § 7-121 and note 
thereto. As to complaint alleging cause of 
action in tort for conversion, see note to 
§ 7-121. 

Editor’s Note. — The 1963 amendment 
added the two provisos. 

Generally.—In actions ex contractu jus- 
tices of the peace have jurisdiction, when 
the sum demanded does not exceed two 
hundred dollars, but in actions ex delicto, 
their jurisdiction is limited to cases where- 
in the value of the property does not ex- 
ceed fifty dollars. Noville v. Dew, 94 N.C. 
43 (1886). 

Justices of the peace have concurrent 
jurisdiction with the superior courts of ac- 
tions for torts where the value of the prop- 
erty in controversy does not exceed fifty 
dollars. Harvey v. Hambright, 98 N.C. 446, 
4 S.E. 187 (1887). 


It is said in Duckworth v. Mull, 143 N.C. 
461, 55 S.E. 850 (1906), “We think that 
the decisions of this court, already made, 
lead necessarily to the conclusion that 
the clause of this section comprehends, 
and was intended to comprehend, all ac- 
tions ex delicto; that the term, ‘prop- 
erty in controversy,’ here used as deter- 
minative of jurisdiction, by correct inter- 
pretation, means the value of the injury 
complained of and involved in the litiga- 
tion; and where a plaintiff, in good faith, 
states or limits his demand in actions of 
this character at fifty dollars or less, the 
justice, as provided by the statute, has ju- 
risdiction concurrent with the superior 
court to hear and determine the matter.” 


Jurisdiction Essential—A judgment ren- 
dered by a justice of the peace in an ac- 
tion in which he has no jurisdiction is 
void. Noville v. Dew, 94 N.C. 43 (1886). 

Damages.—A justice of the peace has 
jurisdiction of an action for damages not 
exceeding fifty dollars, and for injury to 
personal property, though such property 
be of greater value than fifty dollars. Mal- 
loy v. City of Fayetteville, 122 N.C. 480, 
29 S.E. 880 (1898). 

Remittance of Excess Will Not Give Ju- 
risdiction—Where, in an action of claim 
and delivery, it appears that the value of 
the property exceeds fifty dollars, it at 
least ousts the jurisdiction of the justice, 


§ 7-123. Action dismissed for 
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and the plaintiff cannot confer jurisdiction 
by a remitter. Noville v. Dew, 94 N.C. 
43 (1886). 

Jurisdictional Amount for Counter- 
claims.—For note on problem arising from 
counterclaim exceeding jurisdictional limit 
of court, see 32 N.C.L. Rev. 231 (1954). 

Priority of Proceedings as Determining 
Jurisdiction—Where two or more courts 
have equal and concurrent jurisdiction of a 
case, that court in which suit is first 
brought acquires jurisdiction of it, which 


excludes the jurisdiction of the other 
courts. Childs v. Martin, 69 N.C. 126 
(1873). 


Irregular Proceedings.—Where jurisdic- 
tion is concurrent, and a case is carried 
by appeal to the superior court, and the 
appellant files an answer under leave of 
the court and goes to trial without objec- 
tion, the court will have cognizance of the 
matter by virtue of its original jurisdiction 
of the subject matter of the action, and 
by the consent the parties thus manifested, 
however irregular the proceedings may 
have been in the justice’s court. Boing v. 
Raleigh & G.R.R., 87 N.C. 360 (1882). 

Waiver on Appeal. — Plaintiff brought 
suit in the court of a justice of the peace 
claiming a debt of fifty dollars, and also 
possession of a horse and wagon, under a 
certain mortgage. On appeal from the 
justice’s judgment to the superior court 
plaintiff offered to remit his claim for the 
personal property and declare only for the 
debt. It was held, that he had a right to 
take such a course in his discretion, and 
that his honor erred in denying him that 
privilege. Jones v. Palmer, 83 N.C. 303 
(1880). 

Affidavit of Justice Not Conclusive. — 
Where the record of the justice of the 
peace has been lost, and only the judg- 
ment showing a recovery of the jurisdic- 
tional amount ex contractu appears in the 
trial on appeal, upon defendants’ motion 
to dismiss for want of jurisdiction, an af- 
fidavit of the justice to the effect that the 
action was in tort is not conclusive. Higgs- 
Taft Furniture Co. v. Clark, 191 N.C. 369, 
131 S.E. 731 (1926). 

Applied in Coble v. Reap, 269 N.C. 229, 
152 S.E.2d 219 (1967). 


want of jurisdiction; remitter. — 


Where it appears, in any action brought before a justice, that the principal sum 


demanded exceeds two hundred dollars, 


the justice shall dismiss the action and 


render a judgment against the plaintiff for the costs, unless the plaintiff shall 
remit the excess of principal, above two hundred dollars, with the interest on 
said excess, and shall, at the time of filing his complaint, direct the justice to make 
this entry: “The plaintiff, in this action, forgives and remits to the defendant so 
much of the principal of this claim as is in excess of two hundred dollars, together 
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with the interest on said excess.’ 
835; Rev., s. 1421;C. 5.,-s. 1475.) 


Excess Remitted. — Where the amount 
recovered exceeds $200, the justice has ju- 
risdiction if the plaintiff remits the excess. 
Cromer Bros. v. Marsha, 122 N.C. 563, 
99 S.E. 836 (1898); Brock v. Scott, 159 
N.C. 513, 75 S.E. 724 (1912). 

It is only when the principal sum de- 
manded exceeds $200, that the plaintiff is 
required to remit the excess above that 
amount in order to give the justice juris- 
diction. Brantley v. Finch, 97 N.C. 91, 1 
S.E. 535 (1887). 

Effect of Remittitur Where Jurisdiction 
Entirely Derivative. — Where a counter- 
claim, filed to an action brought before a 
justice, amounted to more than $200.00, the 
want of jurisdiction as provided by this 
section could not be cured by entering a 
remittitur for the excess in the superior 
court, as the jurisdiction of the superior 
court in appeals from justices of the peace 
is entirely derivative, and if the justice 
had no jurisdiction in the action, as it was 
before him, the superior court can derive 
none by amendment. Perry v. Pulley, 206 
N.C. 701, 175 S.E. 89 (1934). 


Failure to Use Statutory Formula.—Ob- 
jection to a failure to use the formula pro- 
vided in this section should be made in 
the justice’s court. Cromer Bros. v. Marsha, 
122 N.C. 563, 29 S.E. 836 (1898). 

Waiver.—The plaintiff having remitted 
the amount of damages arising on contract 
in excess of $200, so as to confer jurisdic- 
tion on the court of a justice of the peace, 
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and having taken a voluntary nonsuit in 
the superior court on defendants’ appeal, 
is deemed to have waived the excess so 
remitted in his action on the same contract 
brought in the superior court, and his re- 
covery is limited to the amount sued for 
in the justice’s court. Brock v. Scott, 159 
N.C. 513, 75 S.E. 724 (1912). 

Remittance of Counterclaim on Appeal. 
— The jurisdiction of the superior court 
in appeals from justices of the peace is en- 
tirely derivative, and if the justice had no 
jurisdiction in the action, as it was before 
him, the superior court can derive none by 
amendment. So, where a counterclaim, 
filed to an action brought before a justice, 
amounted to more than $200, the want of 
jurisdiction could not be cured by enter- 
ing a remittitur for the excess in the su- 
perior court. Ijames v. McClamroch, 92 
N.C. 362 (1885). 

Justice Has Jurisdiction to Recover Sal- 
ary Which Failed to Equal Amount Stip- 
ulated in the “President’s Re-Employment 
Agreement”.—A justice of the peace has 
jurisdiction of an action on contract to re- 
cover the amount by which the salary paid 
plaintiff failed to equal the amount stipu- 
lated in the “President’s Re-Employment 
Agreement,” voluntarily signed by defen- 
dant employer, when the amount demanded 
does not exceed two hundred dollars. 
James v. Sartin Dry Cleaning Cone 208 
N.C. 412, 181 S.E. 341 (1935). 


§ 7-124. Title to real estate in controversy as a defense.—In every 


action brought in a court of a justice 


of the peace, where the title to real estate 
comes in controversy, the defendant may, either 


with or without other matter 


of defense, set forth, in his answer, any matter showing that such title will come 


in question. 


attorney, and delivered to the justice. 


s. 1476.) 


Cross Reference.—See § 7-121 and note. 

Answer in Writing Necessary.—The ti- 
tle to real estate cannot be drawn into con- 
troversy by the defendant on a trial in a 
justice’s court except by delivering to the 
justice an answer in writing that such title 
will come in question. Evans v. William- 
son, 79 N.C. 87 (1878); Harwell v. Ro- 
hrabacher, 243 N.C. 255, 90 S.E.2d 499 
(1955). 

The evidence at the trial must tend to 
show that the title is in issue. Pasterfield 
vy. Sawyer, 132 N.C. 258, 43 S.E. (1903). 
And the trial will proceed until it is ap- 
parent that this is true. McDonald vy. In- 
gram, 124 N.C. 272, 32 S.E. 677 (1899). 


Such answer shall be in writing, signe 


(Codes; 
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d by the defendant or his 
836: Revi, siel422; 1 Gcess 


Mere Allegation of Defendant that Ti- 
tle Is in Controversy.—See note of Jerome 
v. Setzer, 175 N.C. 391, 95 S.E. 616 (1918), 
under § 7-121, analysis line IT. 


Judgment in Action in Which Defenses 
Should Have Been Set Up as Bar to Sub- 
sequent Action Thereon.—A possessory ac- 
tion in ejectment in the court of a justice 
of the peace terminates in that court upon 
an issue of title to lands or of equitable 
rights therein being raided by the defen- 
dant, and in the superior court the defen- 
dant is required to set up his equities, if 
any he have, and where he fails to do so 
an independent action by him thereon is 
barred by the prior judgment, it being as- 


§ 7-125 


sumed that the court rendering the judg- 
ment had jurisdiction of the parties and 
the subject matter of the action. Ogburn 
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v. Booker, 
(1929). 
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§ 7-125. Title to real estate in controversy, action dismissed.—lf 
it appears on the trial that the title to real estate is in controversy, the justice 


shall dismiss the action and render judgment against the plaintiff for costs. 
(Code, s. 837; Rev., s. 1423; C. S., s. 1477.) 


Cross Reference.—See §§ 7-121, 
and notes. 

“Real Estate” Defined.—The words “real 
estate’ in this section mean freehold es- 
tate. Foster v. Penry, 77 N.C. 160 (1877). 

Allegation in Writing Not Required.—It 
is not necessary that an allegation in writ- 
ing that the title to real estate is in con- 
troversy be made. Edwards v. Cowper, 99 
N.C. 421, 6 S.E. 792 (1888). But the trial 
will proceed until it is apparent from the 
evidence that the question of title is in- 
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volved. McDonald v. Ingram, 124 N.C. 272, 
32 S.E. 677 (1899). 

Duty of Justice to Dismiss Action. — 
When it appears on the trial that the title 
to real estate is in controversy, it is the 
duty of the justice to dismiss the action. 
Hudson v. Hodge, 139 N.C. 308, 51 S.E. 
955 (1905). 

Stated in Nesbit v. Turrentine, 83 N.C. 
SoG, (res0)'” Wright, “ve -Flatris, ede N.C. 
460, 21 S.E. 693 (1895). 


§ 7-126. Another action in superior court.~When an action, before a 


justice, is dismissed upon answer, and proof by the defendant, that the title to 
real estate is in controversy in the case, the plaintiff may prosecute an action for 
the same cause in the superior court, and the defendant shall not be admitted in 
that court to deny the jurisdiction by an answer contradicting his answer in the 


justice’s court. (Code, s. 838; Rev., s. 1424; C. S., s. 1478.) 


Purpose of Section.—The last clause of 
this section was passed to prevent the 
hardship, which would necessarily arise if 
a defendant could have an action dismissed 
by a magistrate on his plea that title to 
real estate is in question, and then, when 
suit is brought by the same plaintiff for 
the same cause of action in the superior 
court, he should be allowed to plead that 
title to the land did not come in contro- 
versy, and have the cause dismissed there. 
To prevent such absurdity this statute was 
passed, so that if, on defendants’ motion, 
it is adjudged in the magistrate’s court that 
title to real estate will come in controversy, 
such finding shall be conclusive between 
same parties in the new action. Peck v. 
Culberson, 104 N.C. 425, 10 S.E. 511 (1889). 


Dismissal upon Answer Essential.—Re- 
course may not be had to the provisions of 
this section where it does not appear that 
the action before the justice was dismissed 
upon answer and proof by defendant that 
the title to real estate was in controversy. 
Brown v. Southerland, 142 N.C. 225, 55 
S.E. 108 (1906). See note of Evans vy. 
Williamson, 79 N.C. 87 (1878), under § 7- 
124. 

Where, however, there is a failure to file 
the written answer with the justice, the de- 
fendant is not estopped from filing such 
answer in the superior court and denying 
jurisdiction. Evans v. Williamson, 79 N.C. 
87 (1878). 


§ 7-127. Justice may act anywhere in county.—A justice of the peace 
may issue a summons or other process anywhere in his county, but he shall not be 


compelled to try a cause out of the township for which he was elected or ap- 
pointed. (Code, s. 824; Rev., s. 1425; C.'S., s. 1479.) 


Local Modification. — Caldwell: 1951, c. 
608; Harnett: 1959, c. 567; Sampson: 1957, 
c. 1354. 

Issuance of Process When Justice out 
of Township.—A justice may issue process 


while he is anywhere in his county, pro- 
vided he hears the matter in his own town- 
ship. Dictum in Davis v. Sanderlin, 119 
N.C. 84, 25 S.E. 815 (1896). 


§ 7-128. Punishment for contempt in certain cases. — If any person 


shall profanely swear or curse in the hearing of a justice of the peace, holding 
court, the justice may commit him for contempt, or fine him not exceeding five 
dollttes (l74iacy SO. ba ok, ee, ce Lio yCoden Ss. (64007 Rev, sSit420%; (OES. 
s. 1480.) 


ol 
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Cross References.—As to courts and offi: ness refusing to testify in action against 
cers empowered to punish for contempt, railroad before a justice of peace, see § 
see § 5-6. As to acts punishable as for 7-146. 
contempt, see § 5-8. As to penalty of wit- 


§ 7-129. Jurisdiction in criminal actions. — Justices of the peace have 
exclusive original jurisdiction of all assaults, assaults and batteries, and affrays, 
where no deadly weapon is used and no serious damage is dore, and of all crim- 
inal matters arising within their counties, where the punishment prescribed by 
law does not exceed a fine of fifty dollars or imprisonment for thirty days: Pro- 
vided, that justices of the peace shall have no jurisdiction over assaults with 
intent to kill, or assaults with intent to commit rape, except as committing magis- 
trates: Provided further, that nothing in this section shall prevent the superior 
or criminal courts from finally hearing and determining such affrays as shall be 
committed within one mile of the place where and during the time such court 
is being held; nor shall this section be construed to prevent said courts from as- 
suming jurisdiction of all offenses whereof exclusive original jurisdiction is given 
to justices of the peace if some justice of the peace, within twelve months after 
the commission of the offense, shall not have proceeded to take official cognizance 
of the same. (Const., art. 4, s. 27; Code, s. 892; 1889, c. 504, s. 2; Rev., s. 1427; 
CHS). 148151955, cP1345;'sP'3) 

Cross References.—As to jurisdiction of a case within the jurisdiction of a justice 
justice of peace to require defendant to en- of the peace. State v. Addington, 121 N.C. 
ter recognizance to keep the peace, see § 538, 27 S.E. 988 (1897). 


15-32. For statute divesting inferior courts Pleading.—In the case falling within the 
in most counties of exclusive original juris- provisions of this section the pleadings 
diction in criminal actions, see § 7-64. must show affirmatively everything neces- 
Editor’s Note. — The 1955 amendment sary to confer the jurisdiction relied upon. 
inserted the word “not” in line five. State v. Johnson, 64 N.C. 581 (1870). 
Generally. — Until the expiration of six Same—When Jurisdiction Concurrent.— 


months (now twelve) from the commission It is not necessary for a bill of indictment 
of the offense justices of the peace have charging assault with a deadly weapon, or 
exclusive jurisdiction of all misdemeanors with intent to commit rape, to show af- 
where the punishment cannot exceed a _ firmatively the jurisdiction of the superior 
fifty dollar fine or thirty days imprison- court, when that court and a justice’s court 
ment; after the expiration of that their have concurrent jurisdiction, if the latter 
jurisdiction is concurrent with that of the court had not “proceeded to take cogni- 
superior court. State v. Roberts, 98 N.C.  zance of the crime within twelve months 
756, 3 S.E. 682 (1887). after its commission” for it is for the de- 

Concurrent Jurisdiction. — In criminal fendant to show, as matter of defense, the 
actions, as in civil actions, although the fact that jurisdiction had been thus taken. 
justice of the peace has been given “exclu- State v. Smith, 157 N.C. 578, 72 S.E.. 853 


sive” original jurisdiction in certain in- (1911). 
stances, other courts have been granted “Deadly Weapon.”—A deadly weapon is 
jurisdiction concurrent with that of the jus- not one that must kill or that may kill, 
tice of the peace. See, for example, §§ 7- but it is one which would likely produce 
190 and 7-222. death or great bodily harm when used by 
Constitutionality. — This section is con- the defendant in the manner in which it 
stitutional. State v. Johnson, 64 N.C. 581 was used. State v. Sinclair, 120 N.C. 603, 
(1870). 27 Sie 77 (1897), 
Legislative Power.—It is not competent It is material to show whether or not a 


for the legislature to confer jurisdiction deadly weapon was used because it is a de- 
upon magistrates of any offense of which termining factor in deciding which court 
the punishment by law may exceed the has jurisdiction. State v. Murphy, 101 N.C. 
limit as fixed by this section (and the Con- 697, 8 S.E. 142 (1888). 
stitution). State v. Fesperman, 108 N.C. Same — Question of Law or Fact. — 
770, 13 S.E. 14 (1891). Whether the weapon used is a deadly 
Where Punishment Unlimited. — Where weapon is a question of law, where there is 
the punishment under the particular statutes no dispute about the facts. State v. Sin- 
under which the defendant is being tried is clair, 120 N.C. 603, 27 S.E. 77 (1897). 
unlimited or is not limited to a fine of $50, But where the deadly character of the 
or imprisonment for thirty days, it is not weapon is to be determined by the relative 
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size and condition of the parties and the 
manner in which it was used, it is proper 
and necessary, to submit the matter to the 
jury with proper instructions. Statens Ve 
Archbell, 139 N.C. 537, 51 S.E. 801 (1905). 

“Serious Damage.”—The serious injury 
as used in this section must be such physi- 
cal injury as gives rise to great bodily 
pain; mental anguish alone is not serious 
injury within the meaning of this provision. 
State v. Nash, 109 N.C. 824, 13 S.E. 874 
(1891). 

Where it was shown that the defendant 
assaulted the prosecuting witness with his 
fist, knocked him down, jumped on him and 
beat him in a cruel manner, stunning him 
and badly injuring his eyes, but it did not 
appear that the injuries were permanent, it 
was held, that this was “serious damage,” 
and a justice of the peace had no jurisdic- 
tion of the offense. State v. Shelly, 98 
NC. 673, 4/5.1..530 (1887). 

Same—Manner of Excepting. — Excep- 
tion to the jurisdiction of the superior 
court, or that no serious damage was done, 
or no deadly weapon was used, and six 
months (now twelve) had not elapsed, 
should be made, not by a motion to quash 
or in arrest of judgment, but by a prayer 
for instruction to the jury to acquit. State 
v. Earnest, 98 N.C. 740, 4 S.E. 495 (1887). 
And it may be also taken advantage of 
under a plea of not guilty. State v. Berry, 
83 N.C. 603 (1880); State v. Reaves, 85 
N.C. 553 (1881). 

Simple Assault.—In a case of simple as- 
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sault where no deadly weapon is used and 
no serious damages inflicted, a justice of 
the peace has jurisdiction. State v. John- 
son, 94 N.C. 863 (1886). 

Upon the trial of an indictment for sim- 
ple assault, the superior court prima facie 
has jurisdiction, but it is open to the de- 
fendant to show that the offense was com- 
mitted within six months (now twelve) of 
the finding of the bill. State v. Earnest, 
98 N.C. 740, 4 S.E. 495 (1887). 

Same—Former Conviction and Acquittal. 
—A plea of former conviction or acquittal 
before a justice of the peace for a simple 
assault is a complete defense on a trial for 
the same offense in the superior court, un- 
less it should appear in the latter that the 
defendant making the plea had, in fact, 
used a deadly weapon or inflicted serious 
injury, in which case, the justice not having 
jurisdiction, the proceedings before him 
would be a nullity. State v. Albertson, 113 
REG. 6330 18 S.1-3217(1893). 

Under this section a magistrate has orig- 
inal jurisdiction of simple assault and on 
appeal from an acquittal a plea of former 
jeopardy is good. State v. Myrick, 202 N.C. 
688, 163 S.E. 803 (1932). 

Applied in State v. Doughtie, 238 N.C. 
928, 77 S.E.2d 642 (1953). 

Cited in State v. Hefner, 199 N.C. 778, 
155 S.E. 879 (1930); State v. Gregory, 223 
N.C. 415, 27 S.E.2d 140 (1943); State v. 
Grimes, 226 N.C. 523, 39 S.E.2d 394 (1946); 
State v. Wilkes, 233 N.C. 645, 66 S.E.2d 
129 (1951). 


ARTICLE 16. 


Dockets. 
§ 7-130. Justice shall keep docket.—A civil and a criminal docket shall 


be furnished each justice, at the expense of the county, 


by the board of county 


commissioners, in which shall be entered a minute of every proceeding had in any 
action before such justice. (Code, s. 831; Rev., s. 1416;C.S., s. 1482.) 


Not a Court of Record. — A justice’s 
court is not a court of record. Williams v. 
Bowling, 111 N.C. 295, 16 S.E. 176 (1892); 
Van Smith Bldg. Material Co. v. Pender, 
173 N.C. 55, 91 S.E. 524 (1917). 

This has been the ruling in a great num- 
ber of cases but in Harris v. Singletary, 
19S0IN-C..583/% 137" S. BO 724 (1927), it is 
intimated that under the requirements of 
this section, a justice’s court is partly one 
of record. 

While the court of a justice of the peace 
is not a court of record, nevertheless, its 
judgments are conclusive until reversed, 


modified or vacated in some proceeding in- 
stituted for that purpose; and such court 
has the same jurisdiction to hear applica- 
tions to vacate judgments rendered by it 
as superior courts possess over judgments 
rendered by them. Whitehurst v. Merchants 
& Farmers Transp. Co., 109 N.C. 342, 13 
S.E. 937 (1891). 

While the courts of justices of the peace 
are not, strictly speaking, courts of record, 
they possess and may exercise many of the 
powers of such tribunals. Bailey v. Hester, 
101 N.C. 538, 8 S.E. 164 (1888). 


§ 7-131. Entries to be made.—The justice shall enter all his proceedings 


in a cause tried before him in his docket. 


No part of such proceedings must be 
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entered on the summons, on the pleadings, or on any other paper in the cause. 
(Code, s. 840, Rule 13; Rev., s. 1470, Rule 14; C. S., s. 1483.) 

Time of Docketing. — A judgment of a stored by docketing the same in the su- 
justice of the peace, not docketed within perior court, but only by a new action upon 
a year from the date of its rendition, is it. Cowen v. Withrow, 114 N.C. 558, 19 
dormant and its lost validity can not be re- S.E. 645 (1894). 


7-132. Dockets filed with clerk.—Each justice of the peace as often as 
he has filled his docket, shall file the same with the clerk of the superior court 
for his county. (Code, s. 827; Rev., s. 1417; 'C. S., s. 1484.) 


§ 7-133. Dockets, papers, and books delivered to successor.—When 
a vacancy exists, from any cause, in the office of a justice of the peace, whose 
docket is not filled, or when such justice goes out of office by expiration of his 
term, such former justice, if living, and his personal representative, if dead, 
shall deliver such docket, all law and other books furnished him as a justice of 
the peace, and all official papers, to the clerk of the superior court for his 
successor, who is authorized to hear and determine any unfinished action on 
said docket, in the same manner as if such action had been originally brought 


before ‘stich successor (Godess.752q 51885, c.-3/725" Reév.2's? 1418" © Sate eit 


ARTICLE 17. 
Fees. 


§ 7-134. Fees of justices of the peace.—Justices of the peace shall re- 
ceive the following fees, and none other: For attachment with one defendant, 
twenty-five cents, and if more than one defendant, ten cents for each additional 
defendant; transcript of judgment, ten cents; summons, twenty cents; if more 
than one defendant in the same case, for each additional defendant, ten cents; 
subpoena for each witness, ten cents; trial when issues are joined, seventy-five 
cents, and if no issues are joined, then a fee of forty cents for trial and judg- 
ment; taking an affidavit, bond or undertaking, or for an order of publication, 
or an order to seize property, twenty-five cents; for jury trial and entering verdict, 
seventy-five cents; execution, twenty-five cents; renewal of execution, ten cents; 
return to an appeal, thirty cents; order of arrest in civil actions, twenty-five cents; 
warrant of arrest in criminal and bastardy cases, including affidavit or complaint, 
fifty cents; warrant of commitment, twenty-five cents; taking depositions on order 
or commission, per one hundred words, ten cents; garnishment for taxes, and 
making necessary return and certificate of same, twenty-five cents; for hearing 
petition for widow’s year’s allowance, issuing notice to commissioners and allotting 
the same, one dollar; for filing and docketing laborers’ liens, fifty cents; probate 
of a deed or other writing proved by a witness, including the certificate, twenty-five 
cents; probate of a deed or other writing executed by a married woman, proper 
acknowledgment and private examination, with the certificate thereof, twenty-five 
cents; probate of a deed or other writing acknowledged by the signers or makers, 
including all except married women who acknowledge at the same time, with the 
certificate thereof, twenty-five cents; probating chattel mortgage, including the 
certificate, ten cents; for issuing all papers and copies thereof in an action for 
claim and delivery, and the trial of the same, if issues are joined, when there is 
one defendant, one dollar and fifty cents, and if more than one defendant in action, 
fifty cents for each additional defendant, and ten cents for each subpoena issued in 
said cause, and twenty-five cents for taking the replevy bond, when one is given: 
Provided, that when the trial of such a cause shall have been removed from before 
the justice of the peace issuing the said papers, the justices of the peace sitting in 
trial of such cause shall receive fifty cents of the above costs for such trial and 
judgment. 

Justices of the peace in the counties of Alamance, Alexander, Anson, Bertie, 
Bladen, Brunswick, Buncombe, Burke, Cabarrus, Chatham, Cherokee, Chowan, 
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Clay, Columbus, Davidson, Duplin, Edgecombe, Forsyth, Franklin, Gates, Gran- 
ville, Greene, Halifax, Haywood, Henderson, Hertford, Jackson, Johnston, Jones, 
Lee, Lenoir, Macon, Madison, Mitchell, Montgomery, Nash, Northampton, On- 
slow, Orange, Pender, Perquimans, Person, Polk, Richmond, Robeson, Rocking- 
ham, Rowan, Stanly, Stokes, Swain, Transylvania, Tyrrell, Vance, Wake, Wash- 
ington, Watauga, Wayne, Wilkes and Yadkin shall receive the following fees, and 
none other: For attachment with one defendant, thirty-five cents, and if more than 
one defendant, fifteen cents for each additional defendant ; transcript of judgment, 
fifteen cents; summons, thirty cents ; if more than one defendant in the same case, 
for each additional defendant, fifteen cents; subpoena for each witness, fifteen 
cents; trial when issues are joined, one dollar ; and if no issues are joined, then a 
fee of fifty cents for trial and judgment; taking an affidavit, bond, or undertaking, 
or for an order of publication, or an order to seize property, thirty-five cents ; 
for jury trial and entering verdict, one dollar ; execution, thirty-five cents; renewal 
of execution, fifteen cents; return to an appeal, forty cents; order of arrest in civil 
actions, thirty cents; warrant of arrest in criminal and bastardy cases, including 
affidavit or complaint, seventy-five cents; warrant of commitment, fifty cents; 
taking depositions on order of commission, per one hundred words, fifteen cents; 
garnishment for taxes and making necessary return and certificate of same, thirty- 
five cents. (1870-1, c. 130, s. 9; 1883, c. 368; Code, ss. 2135, 3748; 1885, c. 86; 
1903, c. 225; Rev., s. 2788; 1907, c. 967; 1917, c. 260; C. 5... BOUT MoI y ee Lt 
Ex. Sess., 1921, cc. 38, 64, 67; 1923, cc. 28, 114, 238; 1929, cc. jo ate A NES oer ere 
BI 303 1945. c. 150% 1947, ¢ 33751955, cI t73; (O55 ec 022 1007. Cras 0: 


¢. 933, s. 2; ¢. 1054; 1959, ¢. 691, s. 1; 1963, c. LOT.) 


Local Modification. — Catawba: 1949, c. 
348: Davidson: 1949, c. 643; Franklin: 1945, 
c. 167; 1949, c. 258; Granville: 1945, c. 
1066; Haywood: 1947, c. 687; Henderson: 
1941, c. 324; Jackson: 1949, c. 252; Jones: 
1943, c. 313, § 2; Lincoln: 1947, c. 138; 
Orange: 1935, c. 358; Polk: 1949, c. 729; 
Randolph: 1947, c. 337; Robeson: 1949, c. 
619; Transylvania: 1947, c. 1003; Wake: 
OSG Cems Oe LO 41 aC. 1650 Ope C OOO. War- 
ren: 1937, c. 187; Watauga: 1947, c. 983; 
Alleghany: 1959, c. 1116; Avery: 1957, c. 
922; Beaufort: 1957, c. 641; Caldwell: 1959, 
c. 691, s. 2; Chowan: 915, c. 972; Curri- 
tuck: 1957, c. 1116; Harnett: 1963, c. 1073, 
s. 2; Hyde: 1953, c. 872; 1957, c. 933, Ss. 
1; McDowell: 1957, c. 776; 1959, c. 694; 
Washington: 1955, c. 522, s. 1; 1961, c. 774. 

Editor’s Note. — The 1929 amendment 
added Caldwell and Onslow to the list of 
counties in the second paragraph; the 1931 


amendment added Cumberland and Madi- 
son; and the 1945 amendment added Yad- 
kin. The 1947 amendment struck out Ran- 
dolph from the list. 

The 1953 and 1955 amendments made 
the second paragraph applicable to Wash- 
ington County. The 1957 amendments de- 
leted “Cumberland,” “Hyde” and “Mc- 
Dowell” from the list of counties in the 
second paragraph. The 1959 amendment de- 
leted “Caldwell” from the list of counties. 

The 1963 amendment deleted “Harnett” 
from the list of counties. 

The fee of the recorder of a city who is 
ex officio justice of the peace for the trial 
of an offense should, in proper instances, 
be taxed against the defendant as a part of 
the costs, upon the trial in the superior 
court, upon appeal. State v. Lord, 145 N.C. 
479, 59 S.E. 656 (1907). 


ARTICLE 17A. 


Warrants and Receipts. 


§ 7-134.1. Clerk of 


superior court to furnish printed forms; re- 


quirements for warrants and receipts.—The clerk of superior court of every 
county in the State shall have printed, at the expense of the county, warrants, 
warrants-issued register pages, and receipt books for the use of justices of the 
peace as hereinafter provided. The warrants shall be prenumbered consecutively 
in duplicate and bound together in sets of twenty-five (25) or more. The receipt 
books shall contain receipts in triplicate, and the receipts shall be prenumbered 
consecutively and bound together in sets of twenty-five (25) or more. The clerk 
shall distribute to each justice of the peace in his county one or more sets of pre- 
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numbered warrants, one or more receipt books containing prenumbered receipts, 
and a sufficient supply of warrants-issued register pages. The clerk shall from time 
to time issue other prenumbered warrants and receipts and other warrants-issued 
register pages as demand is made for them. (1957, c. 1109, s. 1.) 


Local Modification. — Union: 1959, c. 
1195. 


§ 7-134.2. Use of forms by justices; contents of warrants-issued 
register; reports to clerk of superior court; records open to inspection. 
—Each justice of the peace shall in all criminal cases use the said prenumbered 
warrants. The warrants shall be issued consecutively and upon issuance the war- 
rant shall be entered on the warrants-issued register. Warrants which are voided 
or returned to the justice of the peace unserved shall be retained by the justice of 
the peace. 


The warrants-issued register shall contain columns for each of the following: 
(1) The warrant number, 
(2) The date of issuance, 
(3) The offense for which issued, 
(4) The defendant’s name, 
(5) The defendant’s address, 
(6) The officer or office to which the warrant was issued, 
(7) The docket number, 
(8) The receipt number or numbers issued. 

When a criminal case is docketed, the docket number shall be entered on the 
warrants-issued register opposite the appropriate warrant number. Each justice 
of the peace shall issue a receipt to every person paying a fine, fee, cost, or other 
item in a criminal case. The receipts shall be issued consecutively, and each re- 
ceipt shall be made out in triplicate with the original going to the person paying 
the fine, fee, cost, or other item, one copy being retained by the justice of the 
peace, and one copy being retained in the receipt book for filing with the clerk of 
superior court. When the receipt is issued, the number thereof shall be entered 
on the warrants-issued register opposite the appropriate warrant number. When 
a justice of the peace fills his docket and files the same with the clerk of the su- 
perior court as provided in G. S. 7-132, he shall at the same time turn over all 
such receipt books as are filled and shall file with the clerk of the superior court 
a report indicating what warrants he has issued that are not in his possession and 
to whom such warrants were delivered. The failure of the justice of the peace to 
have such warrants in his possession shall not be deemed to constitute a violation 
of the criminal provisions of this article. All warrants, warrants-issued register 
pages, receipts and other records and reports filed with the clerk shall be public 
records and open to inspection by any person. (1957, c. 1109, s. 2.) 


§_ 7-134.3. Auditing of justices’ records. — Each board of county com- 
missioners shall cause the record of each justice of the peace to be audited an- 
nually and at such other time as the board may direct. The audit shall cover all 
criminal records, including the warrants, warrants-issued register, and receipts 
herein provided for, whether in the possession of the justice of the peace or in the 
possession of the clerk of the superior court, and the audit may cover such other 
records as the board of county commissioners may direct. The cost of any such 
audit shall be borne by the county and may be performed either by the county 
accountant or by a certified public accountant, as the board may in its discretion 
determine. (1957, c. 1109, s. 3.) 

Local Modification.—Swain: 1959, c. 236. 


§ 7-134.4, Enforcement officers to submit list of warrants for au- 
diting; lists to be made available to accountant. — Every law enforcement 
officer serving criminal process shall submit to the clerk of the superior court 
for auditing purposes a list of warrants in his possession as of June 30 of each 
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year, or at such other time as the board of county commissioners may direct. The 
clerk in turn shall make such lists available to the accountant selected by the 
board of county commissioners to perform audits of justices of the peace. (1957, 
c, 1109) s.. 45) 


§ 7-134.5. Penalty.—Any person violating any of the provisions of this 
article shall be guilty of a misdemeanor, punishable by fine or imprisonment or 
both in the discretion of the court. (1957, c. 1109, s. 5.) 


§ 7-134.6. Counties to which article applies.—The provisions of this 
article shall apply to the following counties only: Anson, Ashe, Avery, Cabarrus, 
Cherokee, Chowan, Columbus, Craven, Cumberland, Davidson, Guilford, Har- 
nett, Haywood, Hertford, Hoke, Johnston, Macon, McDowell, Montgomery, 
Nash, Onslow, Richmond, Rowan, Rutherford, Swain, Union, Wayne and Wilkes. 
(1957, c. 1109, s. 5-1; 1959, cc. 184, 237, 300, 335, 345, 762, 958; 1961, cc. 389, 
499, 578, 736.) 


Editor’s Note. — The 1959 amendments’ ery in the list of counties, and the second 
inserted Anson, Columbus, Craven, Harn- 1961 amendment inserted Macon in the 
ett, Hertford and Wayne in the list of list. The third 1961 amendment deleted 
counties, and deleted therefrom Burke and Polk from the list of counties. The fourth 
Pitt. 1961 amendment added Wilkes to the list 

The first 1961 amendment inserted Av- of counties. 


ARTICLE 18. 
Process. 


§ 7-135. Action begun by summons.—Civil actions in these courts shall 
be commenced by the issuing of a summons. (1868-9, c. 159, s. 9; Code, s. 830; 
Rev., s. 1444; C. S., s. 1486.) 


Cross Reference. — As to summons and the court has been levied on, a summons 
process generally, see § 1-88 et seq. is not required. Mills v. Hansel, 168 N.C. 
Service by Publication. — In attachment 651, 85 S.E. 17 (1915). As to service by 
and publication on a nonresident defendant publication generally, see § 1-98 and the 
before a justice of the peace, where defen- notes thereto. 
dant’s property within the jurisdiction of 


§ 7-136. Issuance and contents of summons.—The summons shall be 
issued by the justice and signed by him. It shall run in the name of the State, 
and be directed to any constable or other lawful officer, commanding him to 
summon the defendant to appear and answer the complaint of the plaintiff at 
a place, within the county, to be therein specified, and at a time to be therein 
named, not exceeding thirty days from the date of the summons. It shall also 
state the sum demanded by the plaintiff or the value of the property sued for, 
where specific property is claimed. (1874-5, c. 234; Code, s. 832; Rev., s. 1445; 
AS Sa l4oZa) 


To Whom Directed. — The summons in when the summons js issued in an ac- 
a civil action before a justice of the peace tion in arrest and bail and defendant 
must be directed to “any constable or. therein is later arrested upon return of 
other lawful officer.’ McKee v. Angel, execution against his property unsatis- 
90 N.C. 60 (1884). fied, the manner of the issuance of the 

Special Officer. — A special officer may summons will not support an action for 
be deputized to serve the summons issued false imprisonment. Johnson v. Cham- 
by a justice of the peace, where the sher- bers, 219 N.C. 769, 14 S.E.2d 789 (1941). 
iff and coroner are interested. Baker v. Amount Must Be Stated.—In an action 
Brem, 127 N.C. 322, 37 S.E. 454 (1900). before a justice of the peace, if on 

Signing.—Where a justice of the peace, contract, the summons should state the 
because of bad eyesight, requests his sec- amount demanded, if for a tort, it should 
retary to sign his name to the summons, _ state the amount of damages claimed, and 
which she does in his presence and under if for the recovery of specific property, 
his supervision, the summons is valid, and the value of the property, and such state- 
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ment in the summons gives the justice Failure to Serve Summons. — Where a 
prima facie jurisdiction. Noville v. Dew, justice issued a summons and warrant of 
94 N.C. 43 (1886). A defect in this par- attachment, and publication of the war- 
ticular will not be cured by the insertion rant was made, but the summons was not 
of the necessary averment in the plead- served, a judgment rendered thereon is 
ings or other process. Leathers v. Mor- void for insufficiency of service of sum- 


ris, 101 N.C. 184, 7 S.E. 783 (1888). mons. Ditmore v. Goins, 128 N.C. 325, 39 
Same — Omission by Inadvertence. —_ S.E. 61 (1901). 
Where it is made to appear that the court After Thirty Days. — When personal 


would have jurisdiction if the summons service of summons in attachment cannot 
had contained the proper allegation, but it be made for the absence from the court’s 
was omitted by mistake or inadvertence, jurisdiction of a nonresident defendant 
it may, pending the action, permit the having property therein, publication of 


necessary amendment. Leathers v. Mor- summons is sufficient if made after the ex- 
ris, 101 N.C. 184, 7 S.E. 783 (1888). piration of thirty days subsequent to ser- 

Same — Conclusiveness as Fixing Ju- vice of attachment—in this case, one day 
risdiction— Where the amount claimed in thereafter — computed from the time of 


the summons issued by a justice was $200, granting the attachment. Mills v. Hansel, 
and no other complaint was filed, and the 168 N.C. 651, 85 S.E. 17 (1915). 

amount offered in evidence amounted to Presumption as to True Date.—A sum- 
$242, but the plaintiff stated that he re- mons is presumed to bear the true date of 
mitted the excess over $200, it was held its issue, but it is competent to show that 
that the justice had jurisdiction. Cromer it was not in fact then issued. Currie v. 
v. Marshasi22. NIG. 9563, 29 S.E. $86 Hawkins, 118 N.C. 593, 24° S:Bgea7eé 
(1898). (1896). 


§ 7-137. Service and return of summons. — The officer to whom the 
summons is delivered shall execute the same within five days after its receipt 
by him or immediately, if required to do so by the plaintiff. Before proceeding 
to execute it, he is entitled to require of the plaintiff his fees for the service. When 
executed he shall immediately return the summons, with the date and manner of 
the service, to the justice who issued the same. (Code, s. 833; Rev., s. 1446; 
CiS:, 6: 1488.) 

Cross References.—See §§ 7-136, 7-137 and the action will be dismissed on spe- 
and notes. As to summons and process’ cial appearance and motion, when the de- 
generally, see § 1-88 et seq., and notes. fendant has preserved this right by a like 

In General_—The same requirements as motion in the court of the justice of the 
to a proper service of summons in a civil peace. Pass v. Elias, 192 N.C. 497, 135 
action issuing from the court of a justice S.E. 291 (1926). 


of the peace, must be observed by the To Whom Returnable.—A summons is- 
process officer as from the superior court, sued by one justice of the peace cannot be 
§ 7-149, Rule 16, and where a copy there- made returnable before another (except 


of is not served at the time of its reading in cases of bastardy). Williams v. Bowl- 
to the defendant, the service is invalid, ing, 111 N.C. 295, 16 S.E. 176 (1892). 


§ 7-138. Process issued to another county.—No process shall be issued 
by any justice of the peace to any county other than his own, unless one or 
more bona fide defendants shall reside in, and also one or more bona fide de- 
fendants shall reside outside of, his county; in which case, only, he may issue 
process to any county in which any such nonresident defendant resides. (1876-7, 


c. 287 ; Code, s. 871; Rev., s. 1447; C. S., s. 1489.) 


In General.—This section being a re- of the plaintiff in joining the defen- 
stricted legislative grant of power when dants as parties. In certain cases, perhaps, 
exercised, must be strictly pursued. Dur- it may be so plain that the plaintiff has 
ham Fertilizer Co. v. Marshburn, 122 N.C. no real or bona fide claim against the de- 
411, 29 S.E. 411 (1898). See Fisher v. fendant, who is a resident of the county in 
Bullard, 109 N.C. 574, 13 $.E. 799 (1891). which the suit is pending, that the ques- 

The language of the statute would tion of misjoinder may be presented as 
seem to make the question of jurisdiction, one of law. Marler v. Wadesboro Cloth- 
or the right to serve process on a defen- ing Co., 150 N.C. 519, 64 S.E. 366 (1909). 
dant outside the county of the justice, to Amendment as to Resident Defendant. 
depend somewhat upon the good faith —Where the summons was issued against 
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a resident of a county and a nonresident of this section do not apply to foreign 
of the county, and on the trial the sum- corporations. Allen-Fleming Co. v. South- 
mons was amended on striking out the ern Ry., 145 N.C. 37, 58 S.E. 793 (1907). 
name of the resident defendant, it was The Municipal Court of Greensboro has 
held, that the justice should dismiss the no jurisdiction under Chapter 126, Private 
action. Wooten v. Maultsby, 69 N.C. 462 Laws of 1931, to determine a cause upon 
(1873). a contract, involving less than $200.00, 

To Whom Addressed.—When a justice when the sole defendant is not a resident 
of the peace issues process for nonresi- of Guilford County and summons _ is 
dent defendants, it must be issued (ad- served in Lee County as this section and 
dressed) to the officer of the county § 7-139 are applicable. G.S. Miles Co. v. 
where it is to be served. Durham Fertil- Powell, 205 N.C. 30, 169 S.E. 828 (1933). 


izeGeCOo.m vee Marshbunn, e1220NCs, 4119499 Cited in Waters v. McBee, 244 N.C. 540, 
S.E. 411(1898). 94 S.E.2d 640 (1956). 
Foreign Corporations. — The provisions 


§ 7-139. Civil process in inferior courts.—The process of any recorder’s 
court, county court, or other court inferior to the superior courts of the State, 
when such court is exercising the jurisdiction of a justice of the peace in civil 
matters, shall run only as does the process of the court of a justice of the peace 
for the county in which such court is located. (1915, c. 19; C. S., s. 1490.) 

Cross Reference.—As to uniform prac- sued to run outside county, see §§ 1-92, 
tice in inferior courts where summons is- 1-93. 


§ 7-140. Endorsement of process to another county.—In all civil ac- 
tions in courts of justices of the peace where one or more of the defendants 
may reside in a county other than that of the plaintiff, it shall be lawful for any 
justice of the peace within the county where such defendant or defendants may 
reside, upon proof of the handwriting of the justice of the peace who issued the 
process, to endorse his name on the same, or a duplicate thereof, and such process 
so endorsed shall be executed in like manner as if it had been originally issued 
by the justice endorsing it. (Code, s. 872; Rev., s. 1449; C. S., s. 1491.) 

To Whom Addressed. — See note of N.C. 411, 29 S.E. 411 (1898), under § 7- 
Durham Fertilizer Co. v. Marshburn, 122 138. 


§ 7-141. Certificate of clerk on process for another county. — In all 
cases referred to in § 7-140 it shall be lawful for the clerk of the superior court 
of the county in which the action is brought to certify, under the seal of his court, 
on the process or a duplicate thereof, that the justice of the peace who issued 
the same is an acting justice of the peace in his county. And in all such cases 
it shall be the duty of any sheriff or constable to whom it may be directed to 
make an entry of the date of its reception, and to execute the same as provided 
for the service of civil process in courts of justices of the peace, and return it 
by mail to the justice of the peace from whose court it issued. (1870-1, c. 60, 
SZ sCodefs:'873 - Revits. 1450 ;/E2Sits- 1492.) 

Cross Reference.—See §§ 17-188, 17-190, 
and notes. 


§ 7-142. Judgment against defendant in another county.—No justice 
of the peace shall enter a judgment under §§ 7-140 and 7-141 against any de- 
fendant who may be a nonresident of his county, unless it shall appear that the 
process was duly served upon him at least ten days before the return day of 


the same. (1876-7, c. 57; Code, s. 874; Rev., s. 1451; C. S., s. 1493.) 


Section Not Jurisdictional—The provi- pose of dismissing the action, he was 
sion of this section, that a justice of the given more than ten days thereafter to 
peace shall not enter a judgment against answer or defend, which he refused to do, 
a nonresident defendant unless it shall the justice’s judgment will not be dis- 
appear that process was duly served at  turbed. Bank of Union v. Carlile, 174 N.C. 
least ten days before the return day, is 624, 94 S.E. 297 (1917). 
not jurisdictional; and where, upon spe- Application. — This section applies only 
cial appearance of defendant for the pur- where a justice’s summons has been is- 
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§ 7-143 


sued against a defendant residing in an- 
other county. Williams v. Iron Belt Bldg. 
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§ 7-145 


& Loan Ass’n, 131 N.C. 267, 42 S.E. 607 
(1902). 


§ 7-143. Service on foreign corporation. — Whenever any action of 
which a justice of the peace has jurisdiction shall be brought against a foreign 
corporation, which corporation is required to maintain a process agent in the State, 
the summons may be issued to the sheriff of the county in which such process 
agent resides, and when certified under the seal of his office by the clerk of the 
superior court of the county in which the justice issuing such summons resides 
to be under the hand of such justice, the sheriff of the county to which such sum- 
mons shall be issued shall serve the same as in other cases and make due return 
thereof. No justice of the peace shall enter a judgment in such cases against 
any such foreign corporation unless it shall appear that the process was duly 
served upon such process agent at least twenty days before the return day of the 
same. The summons may be made returnable at a time to be therein named, not 
exceeding forty days from the date of such summons: Provided, this section shall 
not apply to actions commenced in a county where the defendant has an officer 
or agent upon whom process may be served: Provided, that when any foreign cor- 
poration has no process agent in this State, but has an agent who collects money for 
it, said agent shall be deemed a process agent within the terms of this section, and 
that this proviso shall apply to existing claims as well as those arising hereafter. 
Such service can be made in respect to a foreign corporation only when it has 
property, or the cause of action arose, or the plaintiff resides in this State, or 
when it cannot be made personally within the State upon the president, treasurer, 
or secretary thereof. (Rev., s. 1448; 1907, c. 473; C. S., 1494; Ex. Sess. 1920, 
GuZo.) 


Cross References. — As to agents on 
whom service can be had, see § 1-97. See 
also §§ 55-38, 58-153 and notes. 

Editor’s Note. —The last provision of 
this section is new with the 1920 amend- 
ment. 

Service on Agent Valid. — Under the 
provision of this section, a summons is- 


sued to a foreign corporation in another 
county where it has a process agent, prop- 
erly certified under seal of the clerk of the 
superior court, served on such corpora- 
tion or the agent more than twenty days 
before the return day, is valid. Allen-Flem- 
ing Co. v. Southern Ry., 145 N.C. 37, 58 
S.E. 793 (1907). 


§ 7-144, Attendance of witnesses.—The justice, on application of either 
party, shall, by a subpoena or by an order in writing, on the process, direct the 
constable or other officer to summon witnesses to appear and give testimony 
at the time and place appointed for the trial. Each witness failing to appear 
shall forfeit and pay eight dollars to the party at whose instance he was sum- 
moned, and shall be further liable to such party for all damage sustained by 
nonattendance. The fine herein imposed may be recovered, on motion, before the 
justice who tried the action, unless the witness on a notice of five days, by 


affidavit or other proof, show sufficient excuse for his failure to attend. (Code, 


Si.047; Revaisal4525.Cusesal495.) 


Cross Reference.—As to power to pun- 
ish for contempt, see §§ 5-6, 5-8. 

In GeneralThe power to punish for 
contempt is inherent in all courts and is 
essential to their existence. State v. Aiken, 
113 N.C. 651, 18 S.E. 690 (1893). 

Duty to Attend Court.—The duty of at- 
tending court in obedience to a subpoena 


is incident to citizenship. State vy. Massey, 
104 N.C. 877, 10 S.E. 608 (1889). 

No Bond Authorized—A justice of the 
peace is not authorized to put a witness 
under bond to appear at a subsequent trial 
before the justice. Lovick v. Atlantic 
Coast Line R.R., 129 N.C. 427, 40 SF. 
191 (1901). 


§ 7-145. Subpoena issued to another county.—Justices of the peace, in 
all civil cases, may issue subpoenas to counties other than their own; such sub- 
poenas shall be authenticated in the same manner as provided by law for the 
authentication of process. When so authenticated the sheriff, constable or other 
officer to whom the same is directed shall execute and return the same as pro- 
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vided for the return of process: Provided, that where witnesses attend in counties 
other than their own under such subpoena they shall receive the same per diem 
and mileage as witnesses who attend the superior courts: Provided further, that 
before issuing such subpoenas the party wanting such witness shall deposit with the 
justice before whom the cause is pending one day’s per diem and the mileage of 
the witness to and returning from place of trial, which amount shall be paid to 
the witness on his attendance and taxed against the party cast in the trial. 


(1893, c. 436; Rev., s. 1453; C. S., s. 1496.) 


§ 7-146. Subpoena duces tecum in case against railroad.—When any 
action is brought against a railroad company before a justice of the peace, the 
justice before whom such action is made returnable shall have power to issue a 
subpoena to any county within the limits of the State, commanding the president 
or any officer, director, agent, or anyone in the employment of such company, 
to appear before him at the time and place of trial and to produce such books, 
cards and other papers as the justice shall deem proper, and to give evidence in 
said cause; and each witness summoned as aforesaid failing or refusing to appear 
and testify and produce the books and papers aforesaid in obedience to such writ 
shall be deemed guilty of a contempt of court and fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. (1885, c. 221, s. 2; Rev., s. 
1454; C. S., s. 1497.) 

ARTICLE 19. 


Pleading and Practice. 


§ 7-147. Removal of case.—In all proceedings and trials, both criminal 
and civil, before justices of the peace, the justice before whom the writ or sum- 
mons is returnable shall, upon written request made by either party to the action 
before evidence is introduced, move the same to some other justice residing in 
the same township, or to the justice of some neighboring township if there be 
no other justice in said township; but no cause shall be more than once re- 
moved. (1880, c. 15; 1883, c. 66; Code, s. 907; Rev., s. 1455; 1917, c. 48; 
C.S., s. 1498.) 


Local Modification—Mecklenburg: 1933, 
c. 278. 

Cross Reference.—For statutes autho- 
rizing removal to inferior court other than 
that of another justice of the peace, see 
§§ 7-224, 7-437. 

Duty of Justice.—It is the duty of a jus- 
tice of the peace, upon affidavit and mo- 
tion (now a written request) for a re- 
moval being filed, to remove the case to 
another justice residing in the same town- 
ship, State v. Ivie, 118 N.C. 1227, 24 S.E. 
539 (1896); and if there be no other justice 
in the same township he can remove the 
case to the justice of a neighboring town- 
ship. 

Same—Removal to Improper Justice.— 


If the case is removed to a justice of a 
neighboring township when there is an- 
other justice in the same township in 
which the action is commenced, the jus- 
tice to whom the case is thus removed has 
no jurisdiction, and his judgment is void. 
State v. Warren, 100 N.C. 489, 490, 5 S.E. 
662 (1888); State v. Ivie, 118 N.C. 1227, 
24 S.F. 539 (1896). 

Not Applicable to Mayor’s Court. — The 
provisions of this section apply only to 
courts of justices of the peace and in a 
prosecution for violation of a town ordi- 
nance before a mayor, the defendant is not 
entitled to a removal. State v. Joyner, 127 
N.C. 541, 37 S.E. 201 (1900). 


§ 7-148. Removal in case of death or incapacity. — If any justice of 
the peace dies or becomes incapacitated by removal, resignation or other cause, 
having any action, civil or criminal, pending before him, which has not been 
finally determined, such action shall not abate or be discontinued, but the plain- 
tiff in such civil action, or anyone on behalf of the State in such criminal action, 
may remove such action for further and final determination before any other 
justice of the peace of the same township in which the original action was pend- 
ing, or before any justice of the peace of the same county when there is no other 
in the township, by filing the papers in said action with the justice to whom the 
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same is removed and by giving ten days’ notice to the defendant of such re- 
moval; and if the plaintiff in any civil action shall fail to give such notice of 
removal within ten days from the happening of the death, removal, or resignation, 
or incapacity of such justice, then the defendant in such action may remove the 
same by giving like notice to the plaintiff; and if no notice is given by either 
party to such action within twenty days, then such action shall stand discontinued 
without prejudice. The justice of the peace before whom such action may be 
removed shall proceed to try and determine the same, but he shall demand no 
fees or costs which have theretofore been properly advanced by any party to 
such action. After such removal either party shall be entitled to all the rights 
given in § 7-147. (1905, c. 121; Rev., s. 1456; C. S., s. 1499. ) 

Cross Reference—For statutes autho- that of another justice of the peace, see 
rizing removal to inferior court other than §§ 7-224, 7-437. 


§ 7-149. Rules of practice: 
Rule 1, Pleadings. The pleadings in these courts are— 
(1) The complaint of the plaintiff, 
(2) The answer of the defendant. (Code, s. 840; Rev., s. 1457 Gees Avs: 
1500.) 
Rule 2, Complaint. The complaint must state, in a plain and direct manner, 
the facts constituting the cause of action. (Code, s. 840, Rule 3; Rev, s. 1459; 


GS 65151500.) 


Generally When the parties come to 
trial in a justices’ court, the justice should 
require the plaintiff to state in a plain and 
direct manner the facts constituting the 
cause of action. Smith v. Newberry, 140 
N.C. 385, 53 S.E. 234 (1906). 

Where two causes of action were set 


forth in a warrant before a justice of the 
peace (treated as a complaint), the judge 
properly submitted the issue upon the 
cause of action which was sustained by 
the evidence. Smith v. Newberry, 140 N.C. 
385, 53 S.E. 234 (1906). 


Rule 3, Answer. The answer may contain a denial of the complaint, or of any 


part thereof, and also a statement, 
constituting a defense or counterclaim. 
De So 500%) 

The pendency of another action for the 
Same cause, may be set up in the answer, 
with other defenses, and any issue arising 
thereon may be submitted at the same 
time as the others growing out of the 
pleadings, with instructions to the jury 
that, if found for the defendant, the 
others need not be considered. Montague 
v. Brown, 104 N.C. 161, 10 S.E. 186 (1889). 

Same-——Waiver. — Unless this defense is 


in a plain and direct manner, of any facts 
(Code, s. 840, Rule 4; Rey., s. 1460; C. 


set up in the answer or in some way in- 
sisted on, before the trial on the merits, 
it will be considered as waived. Blackwell 
v. Dibbrell Bros. & Co., 103 N.C. 270, 9 
S.E. 192 (1889). 

Jurisdictional Amount for Counter- 
claims.—For note on problem arising from 
counterclaim exceeding jurisdictional limit 
of court, see 32 N.C.L. Rev. 231 (1954). 


Rule 4, Demurrer. Either party may demur to a pleading of his adversary, 
or to any part thereof, when it is not sufficiently explicit to enable him to under- 
stand it, or contains no cause of action or defense, although it be taken as true. 


(Code, s. 840, Rule 11; Rev., s. 1461; C. S., s. 1500. ) 


Rule 5, Order on demurrer. If the justice deem the objection well founded, 
he shall order the pleading to be amended on such terms as he may think just; 
and if the party refuse to amend, the defective pleading shall be disregarded. 


(Code, s. 840, Rule 12; Rev., s. 1462; C. S., s. 1500. ) 


Rule 6, Pleadings, oral or written. The 
if oral, the substance must be entered b 
they must be filed by the justice, and a r 


pleadings may be either oral or written; 
y the justice on his docket; 
eference to them be made on his docket. 


if written, 


(Code, s. 840, Rule 2; Rev., s. 1458; C. S., s. 1500. ) 


In General. — While we liberally con- 
strue pleadings filed in the court of a jus- 


tice of the peace, they must substantially 


conform to the Statutory requirements, 


§ 7-149 


i.e, there shall be a complaint and an- 
swer; if oral, the justice may enter the 
substance on his docket, and, if written, 
the pleadings may be filed and reference 
made to them on the docket; the answer 
may state the facts constituting a defense 
or counterclaim. Baxter v. Irvine, 158 N.C. 
277, 73 S.E. 882 (1912). 

Written Pleadings. — Where the parties 
to an action before a justice of the peace 
have elected to file written pleadings, the 
pleadings are subject to the rule that ma- 
terial allegations in the complaint not de- 
nied by the answer stand admitted. Parker 
won Horton, 476° N.Gbi43) 96S. Hs 6904 
(1918). 
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Oral Pleadings.—In actions before jus- 
tices of the peace the pleadings may be 
oral, but if so, the substance of them must 
be entered on the docket, and contain, in 
a plain and distinct manner, the ground of 
the action; and if the facts relied on as a 
defense be new matter, notice of that, al- 
so, must be given on the docket, in a plain 
and direct manner. Montague v. Brown, 
104 N.C. 161, 10 S.E. 186 (1889). 

Applied in Home Bldg. & Loan Ass’n 
v.tiMoore,9 207% IN.Cas515, 11776 Se 638 
(1935). 


Rule 7, No particular form for pleadings. Pleadings are not required to be 
in any particular form, but must be such as to enable a person of common under- 
standing to know what is meant. (Code, s. 840, Rule 5; Rev., s. 1463; C. S., s. 


1500.) 


Technical Accuracy Not Required. — 
The pleadings in a justice’s court need not 
be in any particular form or drawn with 
technical accuracy, but are sufficient if 
they “enable a person of common under- 
standing to know what is meant,” and 
they may not “be quashed or set aside for 
want of form, if the essential matters are 
‘set forth therein,” and ample powers are 
given the court to amend either in sub- 
stance or form, at any time before or after 
judgment in furtherance of justice. Aman 
vr Dover tc o.R.W 479 N59 310; 102"5. 8. 
392 (1920). 


Informality of Irregularity. — Pleadings 
and proceedings in the trial of a cause 
should be liberally construed so as to pre- 
vent a failure of justice because of mere 
informality or irregularity, especially when 
the case is tried before a justice of the 
peace, where this section expressly pro- 
vides that the pleadings are not required 
to be in any particular form and are suffi- 
cient when they “enable a person of 
common understanding to know what is 
meant.” Wilson v. Batchelor, 182 N.C. 92, 
108 S.E. 355 (1921). 


Rule 8, No judgment by default. Where a defendant does not appear and 
answer, the plaintiff must still prove his case before he can recover. (Code, s. 


840, Rule 6; Rev., s. 1464; C. S., s. 1500.) 


Rule 9, Action on account or note. In an action or defense, founded on an 
account, or an instrument for the payment of money only, it is sufficient for 
a party to deliver the account or instrument to the justice and state that there 
is due him thereon from the adverse party a specified sum, which he claims to 
recover or set off. (Code, s. 840, Rule 7; Rev., s. 1465; C. S., s. 1500.) 


Note for Purchase of Land.—Where an jurisdiction is not ousted by reason of the 


action to recover interest due upon a note, 
according to its terms, is cognizable in 
the court of a justice of the peace, his 


note having been executed for the pur- 
chase of land. Parker v. Horton, 176 N.C. 
143, 96 S.E. 904 (1918). 


Rule 10, Account or demand exhibited. The justice may at the joining of is- 
sue require either party, at the request of the other, at that or some other specified 
time to exhibit his account or demand, or state the nature thereof as far as may 
be in his power; and in case of his default, the justice shall preclude him from 
giving evidence of such parts thereof as have not been so exhibited or stated. 


(Code, s. 840, Rule 10; Rev., s. 1469; C. S., s. 1500.) 


Rule 11, Variance. A variance between the evidence on the trial and the 
allegations in a pleading shall be disregarded as immaterial, unless the court is 
satisfied that the adverse party has been misled to his prejudice thereby. (Code 
s. 840, Rule 8; Rev., s. 1466; C. S., s. 1500.) 
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Rule 12, No process quashed for want of form. No process or other pro- 
ceeding begun before a justice of the peace, whether in a civil or a criminal action, 
shall be quashed or set aside for the want of form, if the essential matters are 
set forth therein; and the court in which any such action shall be pending shall 
have power to amend any warrant, process, pleading or proceeding in such 
action, either in form or substance, for the furtherance of justice, on such terms 
as shall be deemed just, at any time either before or after judgment. (1794, c. 


414, Poo Rs set Gan Gare! woe ses, hes . Goders./ 008.0 Rev., is: 


1500.) 

Editor’s Note.—For note as to power of 
superior court to amend warrant, see 36 
N.C.L. Rev. 80 (1957). 

Docket Incomplete. — In bastardy pro- 
ceedings the justice of the peace before 
whom the trial is had should take the de- 
nial of the defendant under oath, before 
trying the case, so as to make up the issue, 
and should regularly note it on his docket 
and in his return; and if the docket is in- 
complete in this respect the superior court 
judge on appeal should allow the denial to 
be entered nunc pro tunc. State v. Currie, 
161 N.C. 275, 76 S.E. 694 (1912). 

In State v. Mills, 181 N.C. 530, 106 S.E. 
677 (1921), the court said: “A clear analy- 
sis of this section (which was § 1-577 of 
the Code) is made by Justice Ashe in 
State y., Vaughan, 01. uN. Con 5320( 1884), 
showing that the exercise of the power is 
discretionary, and that the power itself, by 
gradual amendment of the statute, is very 
broad and finally was extended to matters 
of substance, whereas formerly it related 
only to matters of form and was confined 
to civil actions.” 

Applicable to Final Judgments Only. — 
Our statutes requiring a motion for a re- 
hearing before a justice of the peace within 
ten days, etc., this section, Rule 12, and § 
7-179, allowing fifteen days for appeal from 
the justice’s judgment, etc., apply to final 
judgments regularly entered, and not to 
judgments irregularly taken upon defective 
service, or void for lack of service of sum- 
mons on the defendant, or other proper 
process to bring him before the court. 
Graves v. Reidsville Lodge, 182 N.C. 330, 
109 S.E. 29 (1921). 

Power of superior court to allow amend- 
ments to warrants is very comprehensive. 
State v. Williams, 1 N:C; App. 312, 161 
S.E.2d 198 (1968). 

Amendment of Warrants.—The superior 
court, under Rule 12 of this section, may 
allow, within the discretion of the court, an 
amendment to a warrant both as to form 
and substance before or after verdict, pro- 
vided the amended warrant does not change 
the nature of the offense intended to be 
charged in the original warrant. State v. 
Brown, 225 N.C. 22, 33 S.E.2d 121 (1945); 
State v..Thompson, 233 N.C. 345,064 


1467 : Groudners: 


S.E.2d 157 (1951); State v. McHone, 243 
N.C. 231, 90 S.E.2d 536 (1955); State v. 
Moore, 247 N.C. 368, 101 S.E.2d 26 (1957); 
State v. Williams, 1 N.C. App. 312, 161 
S.E.2d 198 (1968). 

A warrant may be defective in form and 
substance and yet contain sufficient infor- 
mation to inform defendant of the accusa- 
tion made against him. Such a warrant 
may be amended. State v. Brown, 225 N.C. 
22, 33 S.E.2d 121 (1945); State v. Wil- 
liams}.1;.N.C. . App...312,,.1619,S:Be2d4i98 
(1968). 

It is contemplated in the law, that mag- 
istrates, not learned in the law, may some- 
times issue papers defective in form, and 
even in substance, but the method of cor- 
rection is provided by this section. Alex- 
ander v. Lindsey, 230 N.C. 663, 55 S.E.2d 
470 (1949). 

On appeal to the superior court from a 
county court upon conviction for assault, 
the superior court has power to allow an 
amendment of the warrant by the addition 
of the words “inflicting serious injury” 
provided the charge as amended is within 
the jurisdiction of the county court since 
the amendment does not change the offense 
with which the defendant was charged. 
State v. Carpenter, 231 N.C. 229, 56 S.E.2d 
713 (1949). 

The amendment of a warrant is a pro- 
cedural matter. State v. Fenner, 263 N.C. 
694, 140 S.E.2d 349 (1965). 

As a general proposition the superior 
court, on an appeal from a recorder’s court 
or other inferior court upon a conviction 
of a misdemeanor, has power to allow an 
amendment to the warrant, provided the 
charge as amended does not change the 
offense wih which defendant was origi- 
nally charged. State v. Fenner, 263 N.C. 
694, 140 S.E.2d 349 (1965). 

Notwithstanding these broad powers 
with respect to amendments, a warrant 
as well as the amendments thereto must 
relate to the charge and the facts support- 
ing it as they existed at the time it was 
formally laid in the court. Therefore, a 
conviction upon an amended warrant, un- 
supported by the facts as they existed at 
the time the warrant was issued, will not 
be upheld. Neither will a conviction for 
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the willful failure to support an illegiti- 
mate child be upheld on such warrant, 
where the State, in order to sustain the 
conviction, must rely altogether on evi- 
dence of willful failure to support the child 
subsequent to the time the charge was laid 
in court. State v. Thompson, 233 N.C. 345, 
64 S.E.2d 157 (1951). 

A warrant cannot be amended so as to 
charge a different offense. State v. Wil- 
lenis PN Co Appy aie, tor S:i2d 7198 
(1968). 

North Carolina courts have authority to 
amend warrants defective in form, and 
even in substance, provided the amendment 
does not change the nature of the offense 
charged in the original warrant. State v. 
Williams, 1 N.C. App. 312, 161 S.E.2d 198 
(1968). 
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Fatal Defect Cannot Be Cured by 
Amendment.—Where a warrant or indict- 
ment is fatally defective in failing to 
charge an essential element of the offense, 
the defect cannot be cured by amendment. 
state vy. Williams, 1 N.C. App. 312, 161 
S.E.2d 198 (1968). 

Amendments Liberally Allowed.—While 
amendments to process and pleading, un- 
der our procedure, in both civil and crim- 
inal causes, are liberally allowed by this 
and § 1-163, this does not imply that the 
court has power to change the nature of 
the offense intended to be charged so as 
to charge a different offense in substance 
from that at first intended. State v. Clegg, 
214 N.C. 675, 200 S.E. 371 (1939). 

Stated in Carson v. Doggett, 231 N.C. 
629, 58 S.E.2d 609 (1950). 


Rule 13, Pleadings amended. The pleadings may be amended at any time be- 
fore the trial, or during the trial, or upon appeal, when by such amendment sub- 
stantial justice will be promoted. If the amendment be made after the joining 
of the issue, and it appears to the satisfaction of the court, by oath, that an 
adjournment is necessary to the adverse party, in consequence of such amend- 
ment, an adjournment shall be granted. The court may also, in its discretion, 
require as a condition of an amendment the payment of costs to the adverse 


party. (Code, s. 840, Rule 9; Rev., s. 1468; C. S., s. 1500.) 


Power Not Reviewable.—The discretion- 
ary power to amend a complaint conferred 
upon a justice of the peace is not review- 
able on appeal. State v. Taylor, 118 N.C. 
1262, 24 S.E. 526 (1896). 

Nature of Amendment Allowable.—The 
superior court has the power to amend a 
justice warrant in a criminal action, in form 
or substance, but the amendment must not 
change the nature of the offense intended 
to be charged. State v. Vaughan, 91 N.C. 
532 (1884); State v. Taylor, 118 N.C. 1262, 
24 S.E. 526 (1896). 

Amendment of Indictment. — An indict- 
ment before a justice of the peace may be 
amended by the trial judge upon the trial 
in the superior court on appeal. State v. 
PHoltr195 N°C2"240, 341" SS. 585 ~ (1928). 

The omission of the name of the party in 
the complaint, against whom a criminal of- 
fense is charged, will not of itself invali- 
date the indictment, when the warrant of 
arrest thereto attached and referred to con- 
tains his name and clearly indicates him as 
the person charged, the complaint and war- 
rant being read together, and in this way 


they are sufficient in form to proceed to 
judgment upon conviction. State v. Poy- 
thress, 174 N.C. 809, 93 S.E. 919 (1917). 

Words Omitted.—Where a warrant was 
defective due to the omission of certain 
words, it was held to be within the discre- 
tion of the court to permit an amendment 
inserting the necessary words. Laney v. 
Mackey, 144 N.C. 630, 57 S.E. 386 (1907). 

Allegation of Value Omitted. — Where, 
in an action of claim and delivery of per- 
sonal property, the allegation as to the 
value was omitted in the summons, the jus- 
tice of the peace properly allowed a motion 
to amend by filling in the blank left for 
such allegation. Cox v. Grisham, 113 N.C. 
279, 18 S.E. 212 (1893). 

Equitable Proceedings.—On the trial of 
an appeal from a justice of the peace, of 
an action that sought to recover for a 
breach of contract, and also to enforce an 
equity, the trial judge properly allowed an 
amendment discarding the equitable pro- 
ceeding. Starke v. Cotton, 115 N.C. 81, 
20 S.E. 184 (1894). 


Rule 14, Tender of judgment. The defendant may, on the return of process 
and before answering, make an offer in writing to allow judgment to be taken 
against him for an amount, to be stated in such offer, with costs. The plaintiff 
shall thereupon, and before any other proceeding be had in the action, determine 
whether he will accept or reject such offer. If he accept the offer, and give 
notice thereof in writing, the justice shall file the offer and the acceptance thereof, 
and render judgment accordingly. If notice of acceptance be not given, and if the 
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plaintiff fail to obtain judgment for a greater amount, exclusive of costs, than has 
been specified in the offer, he shall not recover costs, but shall pay to the de- 


fendant his costs accruing subsequent to the offer. (Code, s. 840, Rule 16; Rev., 


Se a Al Cio: te, hO0U,) 


In General. — The tender, made under 
the provision of this section must be a 
proposition (made before any defense is 
set up) to pay a specified sum in discharge 
of the plaintiff’s claim, and not a sum in 
excess of a counterclaim. Rand v. Harris, 
83 N.C. 486 (1880). 

Money Paid into Court—Money tend- 


ered and deposited into court by the de- 
fendant with costs accrued, “in full tender 
of all indebtedness of defendant to plain- 
tiffs, if withdrawn by plaintiffs, pending 
the litigation,.amounts to a satisfaction of 
their claim, and subjects the plaintiffs to 
all subsequently accruing costs.” Cline v. 
Rudisill, 126 N.C. 523, 36 S.E. 36 (1900). 


Rule 15, Continuance. Any justice before whom an action is brought may, on 
sufficient excuse therefor shown on the affidavit of either party or any person for 
him, continue such action from time to time for trial; but such continuance shall 


not exceed thirty days. (Code, s. 840. Rule 17; Rev., s. 1472; C. S., s. 1500.) 


Termination of Proceeding. — When a 
justice of the peace continues a criminal 
action for malicious prosecution upon a re- 
quest of the prosecuting witness, and more 
than thirty days has passed without a trial, 


in which the prosecutor has remained in- 
active, the criminal proceeding is termi- 
nated under Rule 15 of this section. Wink- 
ler v. Lenoir & Blowing Rock Lines, 195 
N.C. 67391435). 213° (1928), 


Rule 16, Chapter on civil procedure applicable. The chapter on civil pro- 
cedure, respecting forms of actions, parties to actions, the times of commencing 
actions, and the service of process, shall apply to justices’ courts. (Code, s. 840, 


Rule Too-Rev;, sc1473 255 sal 500.) 


Cross Reference.—See § 7-135 and note. 

Appointment of Next Friend. — There 
being no statutory special method indi- 
cated by which a next friend may be ap- 
pointed to represent an infant in an action 
properly brought in a justice’s court, the 
appointment should be made by the justice 


of the peace, using the same care and cir- 
cumspection in investigating the fitness of 
the person to be appointed as is required, 
by the clerk, in actions properly brought in 
the superior court. Houser v. W.R. Bon- 
sal:& -Co.,.149, N.C. '51,°62 S.Ee776- (1908). 


Rule 17, Attachment proceedings. Attachment proceedings before justices of the 


peace are governed by the provisions of § 


§ 1-440.47 through 1-440.56. (Code, 


s. 853; Rev., s. 1474; C. S., s. 1500; 1947, c. 693, s. 2.) 


Cross Reference. — As to attachments 
generally, see § 1-440.1 et seq. 

Editor’s Note. — The 1947 amendment 
rewrote Rule 17. 

Purpose.—The issuance of a warrant of 
attachment by a justice of the peace having 
jurisdiction of the action is only for the 
purpose of acquiring jurisdiction over a de- 
fendant who is a nonresident of the State, 
and is only incidental to the relief sought 
in the original action, and the warrant in 


garnishment may run beyond the limits of 
the county wherein the action was brought. 
Mohn v. Cressey, 193 N.C. 568, 137 S.E. 
718 (1927). 

Remedy for Wrongful Issue. — An at- 
tachment wrongfully issued from the jus- 
tice’s court against a citizen of the State, 
transiently absent, is remedied by record- 
ari. Merrill v. McHone, 126° N.C. 528, 36 
S.E. 35 (1900). 


Rule 18, Claim and delivery and arrest and bail. The chapter on civil pro- 
cedure is applicable, except as herein otherwise provided, to proceedings in jus- 
tices’ courts concerning claim and delivery of personal property and arrest and 
bail, substituting the words, “justice of the peace” for “Sudge,” “clerk” or “clerk 
of the court,” and inserting the words “or constable” after ‘‘sheriff,’ whenever 
they occur. (1876-7, c. 251; Code, ss. 849, 889; Rev., s. 1475; C. S., s. 1500.) 

Cross References.—As to arrest and bail, 
see § 1-409 et seq. As to claim and deliv- 
ery, see § 1-472 et seq. 


Rule 19, Actions for damages and for conversion. All actions in a court of 
a justice of the peace for the recovery of damages to real estate, or for the con- 
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version of personal property, or any injury thereto, shall be commenced and 
prosecuted to judgment under the same rules of procedure as provided in civil 
actions in a justice’s court. (1876-7, c. 251; Code, s. Sac. news. 14/6 aC. os 
s. 1500.) 


Damages Limited to Fifty Dollars. — A An action for damages for converting a 
justice of the peace under this section has crop of greater value than fifty dollars is 
jurisdiction of an action for damages, not not founded on an implied contract, and 
exceeding fifty dollars, for injury to per- hence is not within the cognizance of a jus- 
sonal property, though such property be  tice’s court. Womble vy. Leach, 83 N.C, 84 
of greater value than fifty dollars. Malloy (1880). 

v. City of Fayetteville, 122 N.C. 480, 29 
S.E. 880 (1898). 


Rule 20, Action on former judgment. On the trial of an action founded on a 
former judgment, the judgment itself shall be evidence of the debt, subject to 
such payments as have been made. (Code, s. 844; Revi, ss 47@iCeS2 & 1500.) 


Rule 21, Rehearing of case. When a judgment has been rendered by a justice, 
in the absence of either party, and when such absence was caused by the sickness, 
excusable mistake or neglect of the party, such absent party, his agent or attorney, 
may, within ten days after the date of such judgment, apply for relief to the jus- 
tice who awarded the same, by affidavit, setting forth the facts, which affidavit 
must be filed by the justice; whereupon the justice, if he deem the affidavit suff- 
cient, shall open the case for reconsideration; and to this end, he shall issue a 
summons, directed to a constable, or other lawful officer, to cause the adverse 
party, together with the witnesses on both sides, to appear before him at a place 
and at a time, not exceeding twenty days, to be specified in the summons, when 
the complaint shall be reheard, and the same proceedings had as if the case had 
never been acted on. If execution has been issued on the judgment, the justice 
shall direct an order to the officer having such execution in his hands, command- 
ing him to forbear all further proceedings thereon, and to return the same to 
the justice forthwith. (Code, s. 845; Rev., s. 1478; C. S,, s. 1500. ) 


In General.—A_ new trial cannot be al- peared on the return day of a summons, 
lowed in a justice’s court, but the party before a justice of the peace, and procured 
dissatisfied with the judgment has his rem- a continuance for ten days, within which 


edy only by appeal. But where the judg- time it had an opportunity to employ coun- 
ment is rendered in the absence of either sel to represent it, but it neglected to do 
party and such absence is occasioned by so until the day of the trial, when, because 
sickness or excusable neglect, relief may be of delay in the mail, the counsel was not 
had by filing an affidavit before the justice, able to appear until after the trial, it was 
setting forth the grounds therefor, within held to be inexcusable neglect. Finlayson 
ten days after judgment. Gambill vy. Gam- v. American Accident Co., 109 N.C. 196, 
bill, 89 N.C. 201 (1883). 13 S.E. 739 (1891). 

This and the other sections regulating Justices of the peace have power to re- 
procedure before justices of the peace, hear cases decided by them, when mistake, 
which makes the general provisions of the surprise or excusable neglect is shown, and 
chapter applicable, do not confer ona non- the application is made in ten days after 
resident defendant the right to a rehearing, the date of the judgment. After the lapse 
or, which is the same thing, a new trial, in of that time, they cannot rehear their 
the justice’s court after judgment, upon judgments for such cause. Navassa Guano 
failure of personal service and a good de-_ Co. vy. Bridgers, 93 N.C. 439 (1885). 


fense shown; and the remedy is appeal, so Statute of Limitations. — Where a judg- 
that the action may be heard de novo in’ ment was rendered by a justice of the 
the superior court, where he will be per- peace and upon a rehearing granted by him 


mitted to interpose his defense. Thomp- a similar judgment was rendered, the stat- 
son v. Lynchburg Notion Co., 160 N.C. ute of limitations began to run from the 
519, 76 S.E. 470 (1912). date of the latter, the first judgment hav- 

Inexcusable Neglect. — Where the lo- ing been vacated. Salmon v. McLean, 116 
cal agent of an incorporated company ap- N.C. 209, 21 S.E. 178 (1895). 
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ARTICLE 20. 


Jury Trial. 


7-150. Parties entitled to a jury trial—When an issue of fact shall 
be joined before a justice, on demand of either party thereto, he shall cause a 


jury of six men to be summoned, who shall try the same. (Const., 


27 Gus aus H150)o) 


Cross Reference.—As to jury trial in jus- 
tice of peace court in criminal actions, see 
§§ 15-156 through 15-158. 

This section and N. C. Const., art. IV, 


art. 4, s. 


§ 27, Determinative of Number of Jury in 
Criminal Prosecution in Municipal Re- 
corder’s Court.—See note to § 7-204. 


§ 7-151. Jury trial waived.—A trial by jury must be demanded at the 
time of joining the issue of fact, and if neither party demand at such time a jury, 


they shall be deemed to have waived a trial by jury. (Code, s. 857; Rev., s. 


1431; C. S., s. 1502.) 


The “Due Process” Clause. — The re- 
quirements of the United States Constitu- 
tion that no person shall be deprived of his 
property without due process of law does 
not imply that all trials in the State courts 
affecting property must be by jury, but it 
is met if the trial be had according to 
the settled course of judicial proceedings. 
Caldwell v. Wilson, 121 N.C. 425, 28 S.E. 
554 (1897). 

Rights Preserved on Appeal. — When a 


jurisdiction for the trial of petty misde- 
meanors and prescribes an appeal to the 
superior court, the constitutional right of 
trial by jury is preserved. State v. Shine, 
149 N.C. 480, 62 S.E. 1080 (1908). 

Waiver.—lf the defendant, after having 
been duly summoned, fails to appear and 
answer before a justice of the peace he 
thereby waives and loses the right to de- 
mand a trial by jury. Durham v. Wilson 
104 N.C. 595, 10 S.E. 683 (1889). 


legislative act creates a court of original 


§ 7-152. Number constituting the jury.—sSix jurors shall constitute a 


jury in a justice’s court, but, by consent of both parties, a less number may con- 
stitute it. (Code, s. 866; Rev., s. 1440; C.S.,s. 15033) 


§ 7-153. Jury list furnished.—The clerk of the board of commissioners 
shall furnish, on demand, to each justice of the peace in the county, a list 
of the jurors for the township for which such justice is elected or appointed. 
(Code, s. 854; Rev., s. 1428; C. 5., s. 1504.) 

Local Modification.—Mecklenburg: 1959, 

Gust lsu. 


§ 7-154. Names kept in jury box.—Each justice shall keep a jury box, 
having two divisions marked respectively number one and number two, and hav- 
ing two locks, the key to be kept by the justice. He shall cause the names on 
his jury list to be written on small scrolls of paper of equal size, and to be 
placed in the jury box, in division marked_number one, until drawn out for 
the trial of an issue as required by law. (Code, ss. 855, 856; Rev., ss. 1429, 
1430:3:C2-S.,.s%505,) 

Local Modification.—Mecklenburg: 1959, 

c. 341, s. 2. 
Cross Reference.—See § 9-2 and note. 


§ 7-155. Fees deposited for jury trial.—Before a party is entitled to 
a jury he shall deposit with the justice the sum of three dollars for jury fees, 
and the justice shall pay to all persons who attend, pursuant to the summons, 
as well to those who do not actually serve as to those who do serve, twenty-five 
cents each, to be included in the judgment as part of the costs, in case the party 
demanding the jury recover judgment, but not otherwise. The justice shall 
refund to the party the fees of all jurors who do not attend. (Code, s. 869; Rev., 
Saar. 5: 1000.) 


7.156. Jury drawn and trial postponed.—When a trial by jury is de- 
manded, the justice shall immediately, in the presence of the parties, proceed to 
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draw the names of twelve jurors from division marked number one of the jury 
box; and the trial of the cause shall thereupon be postponed to a time and place 
to be fixed by the justice. (Code, s. 858; Rev., s. 1433; C. S., s. 1507.) 
Local Modification Mecklenburg: 1959, stitution, and there is no limitation therein 
Cro4l cae" upon the power of the General Assembly 
Constitutional Provisions. — The method to regulate it. State v. Brittain, 143 N.C. 
by which jurors are to be selected and 668, 57 S.E. 352 (1907). 
summoned is not provided for in the Con- 


§ 7-157. Summoning the jury.—A list of the jurors so drawn shall be 
immediately delivered by the justice to any constable, or other lawful officer, with 
an order indorsed thereon, directing him to summon the persons named in the 
list to appear as jurors at the time and place fixed for the trial; and it is the 
duty of the officer to proceed forthwith to summon such jurors, or so many of 
them as can be found, according to the order; and he shall make return thereof 
at the time and place appointed, stating in his return the names of the jurors 
summoned by him. For performing the aforementioned duties, he shall re- 
ceive the fee allowed by law for summoning jurors. The preceding sentence 
shall not apply to the counties of Beaufort, Brunswick, Cabarrus, Edgecombe, 
Forsyth, Gaston, Gates, Guilford, Halifax, Martin, McDowell, Orange, Pas- 
quotank, Rowan, Transylvania, and Wake. (Code, s. 859; Rev., s. 1434; C. 
Sz, sie! S08341935)'6r309;) 

Local Modification.—Mecklenburg: 1959, 

Cra dleiSnes 


§ 7-158. Selection of jury.—At the time and place appointed, and on re- 
turn of the order, if the trial be not further adjourned, and if adjourned, then at 
the time and place to which the trial shall be adjourned, the justice shall pro- 
ceed, in the presence of the parties, to draw from the jurors summoned the names 
of six persons to constitute the jury for the trial of the issue. (Code, s. 860; 
Réwy Socl4d5giGeSiisi1 509.) 

Local Modification—Mecklenburg: 1959, 

C. 341,)S. 2. 


§ 7-159. Challenges.—Each party shall be entitled to challenge, peremp- 
torily, two of the persons drawn as jurors. (Code, s. 861; Rev., s. 1436; C. S., s. 
1510.) ; 


§ 7-160. Names returned to the jury box.—The scrolls containing the 
names of jurors not summoned, if any, and of those summoned but not drawn, 
and of those drawn but challenged and set aside, must be returned by the justice 
to his jury box, in division marked number one: Provided, that the scrolls con- 
taining the names of such as are not legally liable or legally qualified to serve 
as jurors shall be destroyed. (Code, s. 862; Rev., s. 1437; C. S., s. 1511.) 

Local Modification—Mecklenburg: 1959, 

c. 341, s. 2. 


§ 7-161. Names of jurors serving.—The scrolls containing the names of 
the jurors who serve on the trial of an issue must be placed in the jury box in 
division marked number two, until all the scrolls in division marked number 
one have been drawn out. As often as that may happen, the whole number of 
scrolls shall be returned to division marked number one, to be drawn out as 
in the first instance. (Code, s. 868; Rev., s. 1441; C. S., s. 1512.) 

Local Modification—Mecklenburg: 1959, 

c. 341, s. 2. 


§ 7-162. Tales jurors summoned.—lIf a competent and indifferent jury 
is not obtained from the twelve jurors drawn, as before specified, the justice 
may direct others to be summoned from the bystanders, sufficient to complete the 
jury. (Code, s. 863; Rev., s. 1438; C. S., s. 1513.) 

Local Modification—Mecklenburg: 1959, 

Cry aatsie: 
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§ 7-163. No juror to serve out of township.—No person is compelled 
to serve as a juror in a justice’s court out of his own township, except as a 
talesman. (Code, s. 867; Rev., s. 1439; C. S., s. 1514.) 


Local ModificationMecklenburg: 1959, 
Cr 3450S.) 2 


§ 7-164. Additional deposit for jury fees on adjournment.—No ad- 
journment shall be granted after the return of the jury, unless the party asking 
the same shall, in addition to the other conditions imposed on him by law or by 
the justice, deposit with the justice, to be immediately paid to the jurors at- 
tending, the sum of twenty-five cents each, such amount to be in no case in- 
cluded in the judgment as part of the costs. On such adjournment, the jurors 
shall attend at the time and place appointed, without further summons or no- 
tice; and the fees for the jury, deposited with the justice in the beginning, shall 
remain in his hands until the jury are impaneled on the trial, and shall be then 
immediately paid to the jurors or to the party entitled thereto. (Code, s. 870; 
Rev, Ss. 1442: Coe seloio.) 


§ 7-165. Jury sworn and impaneled; verdict; judgment.—The jury 
shall be sworn and impaneled by the justice, who shall record their verdict in 


his docket and enter a judgment in the case according to such verdict. (Code, 
s. 864; Rev., s. 1443; C.S., s. 1516.) 


ARTICLE 21. 
Judgment and Execution. 


§ 7-166. Justice’s judgment docketed; lien and execution; trans- 
cript.—aA justice of the peace on the demand of a party in whose favor he has 
rendered a judgment, shall give a transcript thereof which may be filed and 
docketed in the office of the superior court clerk of the county where the judg- 
ment was rendered. And in such case he shall also deliver to the party against 
whom such judgment was rendered, or his attorney a transcript of any stay of 
execution issued, or which may thereafter be issued by him on such judgment, 
which may be in like manner filed and docketed in the office of the clerk of 
such court. The time of the receipt of the transcript by the clerk shall be noted 
thereon and entered on the docket, and from that time the judgment shall be a 
judgment of the superior court in all respects for the purpose of lien and execu- 
tion. The execution thereon shall be issued by the clerk of the superior court 
to the sheriff of the county and shall have the same effect, and be executed in 
the same manner as other executions of the superior court, but in case a stay 
of execution upon such judgment shall be granted as provided by law, execu- 
tion shall not be issued thereon by the clerk of the superior court until the expira- 
tion of such stay. A certified transcript of such judgment may be filed and 
docketed in the superior court clerk’s office of any other county, and with like 
effect, in every respect as in the county where the judgment was rendered, ex- 
cept that it shall be a lien only from the time of filing and docketing such transcript. 
A justice of the peace may issue a transcript of a judgment under the provisions 
of this section which was rendered by said justice of the peace during his prior 
term of office, provided said judgment was rendered within one year of the issuance 
of said transcript. If, within one year after rendering a judgment, any justice 
of the peace dies, vacates his office, fails to re-qualify or becomes insane or other- 
wise becomes incapable of performing the duties of his office, without issuing 
a transcript of a judgment rendered by him during his term any other justice 
of the peace in the same county may issue a transcript of said judgment from 
the docket or a judgment found among the papers of the justice of the peace 
who rendered said judgment upon request of a party in whose favor said judg- 
ment was rendered and the payment of the necessary fees. (Code, s. 839; Rev., 


814795. C.05.,82 151731953; c 846. ) 
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Cross Reference.—As to removing judg- 
ment of justice of peace to another county 
for execution, see § 7-169. 

Editor’s Note. — The 1953 amendment 
added the last two sentences. 

Generally. — A judgment in a justice’s 
court does not create a lien upon the prop- 
erty of the defendant. To have this effect 
a transcript of the judgment must be filed 
and docketed in the office of the superior 
court clerk of the county wherein the judg- 
ment is rendered. Ledbetter v. Osborne, 
66 N.C. 379 (1872). 

When a transcript of a judgment of a 
justice of the peace is filed and docketed 
in accordance with this section, this sec- 
tion expressly provides that such judg- 
ment shall be a judgment of the superior 
court in all respects for the purposes of 
lien and execution. Bryant v. Poole, 261 
N.C. 553, 135 S.E.2d 629 (1964). 

Judgment Conclusive. — Where a judg- 
ment was obtained before a justice of the 
peace and docketed in the office of the su- 
perior court clerk, the court has no power 
upon motion to set aside said judgment 
and enter the cause upon the civil issue 
docket. Ledbetter v. Osborne, 66 N.C. 379 
(1872). 

Amendments of the judgment before the 
magistrate, or of the transcript, can be 
made only before the tribunal which gave 
it; no court has original power to amend 
the records of another court. McAden v. 
Banister, 63 N.C. 479 (1869). 

Presumed Regular.—Though the signa- 
ture of the justice of the peace is not at- 
tached to the judgment, it is presumed 
from the term of the certificate of authenti- 
cation that it was entered up regularly and 
in proper form. Surratt v. Crawford, 87 
N.C. 372 (1882). 

Priorities —If a number of justice’s judg- 
ments be docketed in the superior court, 
they will, under this section, be a lien upon 
the land of the defendant from the time 
when they were docketed, and will have a 
priority over a judgment obtained in court 
by another person against the same de- 
fendant at a subsequent time, and though 
an execution be issued on the latter and 
the sheriff levies it on the land and adver- 
tises it for sale, yet, if before the sale exe- 
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cutions are issued on a part of the justice’s 
docketed judgments, and are placed in the 
hands of the sheriff, the proceeds of the 
sale of the land must be first applied to 
the payment of all the justice’s judgments. 
Perry v. Morris, 65 N.C. 221 (1871). 

Same—Fractional Parts of a Day.—The 
law takes notice of the fractional part of a 
day when there is a conflict between cred- 
itors arising as to the application of money 
received on justice’s judgment filed and 
docketed on the same day. Bates v. Hins- 
dale, 65 N.C. 423 (1871). 

Where Docketed.—A judgment given by 
a magistrate in one county cannot be dock- 
eted in another, unless previously docketed 
in the former county; and what is allowed 
to be docketed in the latter county is the 
transcript of judgment as docketed in the 
former. McAden v. Banister, 63 N.C. 479 
(1869). 

Docketing in Different Counties——See § 
7-169. 

Same—lIts Nature in Superior Court.—lf 
the judgment has been docketed in the su- 
perior court and subsequently vacated by 
the justice of the peace, the defendant may, 
upon motion, have the judgment therein 
set aside; such docketing, however, only 
operates as a judgment of the superior 
court for the purposes of lien. Whitehurst 
v. Merchants & Farmers’ Transp. Co., 109 
N.C. 342, 13 S:E. 937 (1891). 

A judgment of a justice of the peace, 
duly docketed in the superior court, be- 
comes a judgment of the superior court, 
and may be enforced by execution at any 
time within ten years from the date of such 
docketing. McIlhenny v. Wilmington Sav. 
Sie Tera (Clay GUNS INC. Eyal, aley SIS TO, 
(1891); Essex Inv. Co. v. Pickelsimer, 210 
N.C. 541, 187 S.E. 813 (1936). See also § 
1-234 and note thereto. 

The judgment as actually docketed is the 
only authority for the execution named; 
the form of the docketed judgment depends 
upon that of the transcript actually sent. 
McAden v. Banister, 63 N.C. 479 (1869). 

Quoted in Rehm v. Rehm, 2 N.C. App. 
298, 163 S.F.2d 54 (1968). 

Cited in Clements v. Booth, 244 N.C. 
474, 94 S.E.2d 365 (1956). 


§ 7-167. Effect of judgment on appeal.—tIn cases of appeal to the su- 
perior court from a justice’s judgment docketed in such court, when judgment 
is rendered in the superior court on such appeal, the lien acquired by the docket- 
ing of such justice’s judgment shall merge into the judgment of the superior 
court, and continue as a lien from the date of the docketing of such justice’s 
judgment, and be superior to any other judgment docketed subsequent to the 
date of the justice’s judgment, except prior attachment liens and judgment on 
the same. The clerk of the superior court shall carry forward and tax into 
the judgment of the superior court all costs incurred in the justice’s court, in- 
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cluding transcript and docketing, as well as all costs incurred in the superior 
court, and shall issue execution only on the judgment rendered in the superior 
court, and not upon the justice’s judgment. When the judgment of the superior 
court is satisfied, it shall be a satisfaction of the justice’s judgment, and the 
clerk shall note such satisfaction on the record of the justice’s judgment. (1903, 
ced /9ecRev, yen tA gees So st 518.) 


Effect of Appeal. — An appeal from a 
judgment of the justice of the peace does 
not deprive the plaintiff of the right to 


take away the lien of the judgment. Dun- 
ham v. Anders, 128 N.C. 207, 38 S.E. 832 
(1901). 


have the judgment docketed, nor does it 


§ 7-168. Entries made by clerks when judgment is rendered.—When- 
ever a transcript of a judgment taken before a justice of the peace is docketed on 
the judgment docket of the superior court and the same is afterwards reversed, 
modified, or affirmed in the superior court on appeal by a final judgment, the 
clerk of said court shall within ten days thereafter enter on the judgment docket 
where the said transcript was first docketed, the word “reversed,” “modified,” 
or “affirmed,” as the case may be, and further refer to the book and page where 
can be found the judgment reversing, modifying, or affirming the former judg- 
ment. Any clerk failing to perform such duties as are required of him in this 
section shall pay to any person all such damages as he may have sustained by 
such failure. (Rev., s. 1479; 1907, c. 880; C. S., s. 1519.) 


§ 7-169. Justice’s judgment removed to another county.—Any per- 
son who may desire to have a justice’s judgment in his favor removed to another 
county to be enforced against the goods and chattels of the defendant must obtain 
from the justice who rendered the judgment a transcript thereof, under his 
hand; and must further procure a certificate from the clerk of the superior court 
of the county where the judgment was rendered, under the seal of his court, that 
the justice who gave the judgment was, at the rendition thereof, a justice of 
the county. On such transcript of the judgment, thus certified, any justice in 
any other county may award execution for the sum therein expressed. (Code, 


s. 846; Rev., s. 1480; C. S., s. 1520.) 


Cross Reference.—As to execution issu- 
ing on judgment rendered in a justice of 
the peace court when docketed in the office 
of the clerk of the superior court, see § 
7-166. 

Docketing in Different Counties. — The 
fact that a judgment docketed in one 
county is afterwards docketed in another, 
does not deprive it of the lien it had on the 
defendant’s land in the first county. Perry 
v. Morris, 65 N.C. 221 (1871). 


Docketing in the county where the judg- 
ment was rendered is necessary before the 
same can be docketed in another county. 
McAden v. Banister, 63 N.C. 479 (1869). 

Same—The Transcript Docketed. — The 
transcript is what is allowed, by this sec- 
tion, to be docketed in the county other 
than that where the judgment was ren- 
dered. McAden y. Banister, 63 N.C. 479 
(1869). 


§ 7-170. Issue and return of execution.—Execution may be issued on 
a judgment, rendered in a justice’s court, at any time within one year after the 


rendition thereof, and shall be returnable sixty days from the date of the same. 
(Code, s. 840, Rule 14; Rev., s. 1481; C. S., s. 1521.) 


Failure to Docket. — The lost vitality of 
a judgment not docketed within one year 
from its rendition cannot be restored by 
placing it on the docket of the superior 
court. Woodard v. Paxton, 101 N.C. 26, 
7 S.E. 469 (1888); Cowen v. Withrow, 114 
N.C. 558, 19 S.E. 645 (1894). Nor will 
such docketing in the superior court arrest 
the running of the statute of limitation. 
Daniel v. Laughlin, 87 N.C. 433 (1882). 

Same — Rights of Purchaser. — A pur- 
chaser under an execution on a judgment 
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of a justice of the peace docketed after the 
lapse of one year acquires no title although 
he be a stranger to the judgment and with- 
out notice. Cowen v. Withrow, 114 N.C. 
558, 19 S.E. 645 (1894). 

Execution may be issued by the justice 
of the peace unless the cause has been re- 
moved to the superior court, and he may 
likewise recall the execution where it is 
improvidently issued. Bailey v. Hester, 
101 N.C. 538, 8 S.E. 164 (1888). 

Under prescribed circumstances, execu- 
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tion may be issued by a justice of the application by a sheriff, of the proceeds of 

peace on a judgment rendered in his court. an execution issued by another justice of 

Bryant v. Poole, 261 N.C. 553, 135 S.E.2d the peace upon the ground that the latter 

629 (1964). was null and void. Cary v. Allegood, 121 
Application of Proceeds. — A justice of N.C. 54, 28 S.E. 61 (1897). 

the peace has no jurisdiction to direct the 


§ 7-171. Levy and lien of execution.—Executions issued by a justice, 
which must be directed to any constable or other lawful officer of the county, 
shall be a lien on the goods and chattels of the defendant named therein, from 
the levy thereof only, but shall not be levied on or enforced in any manner 
against real estate; but when a justice’s judgment shall be made a judgment of 
the superior court, as is elsewhere provided, the execution shall be capable of 
being levied and collected out of any property of the defendant in execution, and 
it shall be a lien on the real estate of said defendant from the time when it be- 
comes a judgment of the superior court. (1868-9, c. 159, s. 5; Code, s. 841; 
Rey., s. 1482; C. S., s. 1522.) 

To Whom Directed.—Execution from a Personal Property.—It is not necessary, 
justice’s court must be directed to “any under this section, that the judgment be 
constable or other lawful officer of the docketed in the superior court, to entitle 
county,” and if it comes into the hands of the judgment creditor to an execution 
the sheriff, he must obey it. But a con- against personal property. McAuley  v. 
stable cannot serve process addressed to Morris, 101 NC. 369, 7° S.E.. 883 (1888). 
the sheriff, nor can a sheriff serve process Real Property.—A judgment of a justice 
addressed to a coristable. McGloughan v. of the peace, when duly docketed in the 
Mitchell, 126 N.C. 681, 36 S.E. 164 (1900). office of the superior court clerk, becomes 

Same — Appraisers. — A constable to a judgment of that court to all intents and 
whom an execution from the court of a purposes, and is a lien upon all of the real 
justice of the peace has been delivered may estate of the defendant in the county. Dys- 
summon appraisers and administer to them art v. Brandreth, 118 N.C. 968, 23 S.E. 966 
the prescribed oaths. McAuley v. Morris, (1896). 

101 N.C. 369, 7 S.E. 883 (1888). 


§ 7-172. Stay of execution.—In all actions founded on contract, whereon 
judgments are rendered in justices’ courts, stay of execution, if prayed for at the 
trial by the defendant or his attorney, shall be granted by the justices in the fol- 
lowing manner: for any such sum not exceeding twenty-five dollars, one month; 
for any sum above twenty-five dollars and not exceeding fifty dollars, three 
months; for any sum above fifty dollars and not exceeding one hundred dollars, 
four months; for any sum above one hundred dollars, six months. But no stay 
of execution shall be allowed in any action wherein judgment is rendered on a 
former judgment taken before a justice of the peace. (1868-9, c. 272; Code, s. 
SAB Revie s.0148321C. 9S... 1523)) 


§ 7-173. Security on stay of execution.—The party praying for a stay 
of execution shall, within ten days after the trial, give sufficient security, ap- 
proved by the justice, for payment of the judgment, with interest thereon till paid, 
and cost: and the acknowledgment of the surety, entered by the justice in his 
docket and signed by the surety, shall be sufficient to bind such surety. If the 
judgment be not discharged at the time to which execution has been stayed, the 
justice who awarded the judgment shall issue execution against the principal, 
or surety, or both. (Code, s. 843; Rev., s. 1484; C.S., s. 1524.) 

Generally. — An undertaking that the pay the judgment (if affirmed) as rendered 
appellant shall pay all costs that may be in the justice’s court, but the signers are 
awarded against him on an appeal from a bound to pay such as may be rendered in 
justice’s court, and that if the judgment the superior court against the appellant. 
or any part thereof be affirmed, or the It is not necessary, to bind the appellant 
appeal dismissed, the appellant shall pay party to a suit, that he should sign the 
the amount directed to be paid by the undertaking. Walker v. Williams, 88 N.C. 
judgment, is in compliance with the stat- 7 (1883). 
ute, and does not restrict the obligation to Judgment Remains Unimpaired. — Al- 
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though the execution on the judgment 
may be stayed on giving it undertaking as 
herein provided for, the force and effect of 
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the judgment remains unchanged. Dun- 
ham v. Anders, 128 N.C. 207, 38 S.E. 832 
(1901). 


§ 7-174. Stay of execution on appeal.—In all cases of appeal from jus- 


tices’ courts, if the appellant desires a stay of execution of the judgment, he may, 
at any time, apply to the clerk of the appellate court for leave to give the under- 
taking as provided in a subsequent section; and the clerk, upon the undertaking 
being given, shall make an order that all proceedings on the judgment be stayed. 
Instead of before the clerk of the appellate court, the appellant may give the 
undertaking before the justice who tried the cause, who shall indorse his ap- 
proval thereon. (1869-70, c. 187; Code, ss. 882, 883; Rev., ss. 1485, 1486; C. 


S., s. 1525.) 


Mortgage as Substitute for Undertak- 
ing.—There is no statutory provision that 
allows a mortgage of real or personal prop- 
erty to be given in lieu of the undertak- 
ing on appeal from a justice's judgment, 
required by this section. Yet, if the de- 
fendant give and the plaintiff accept such 
mortgage, it is valid and can be enforced. 
The stay of the execution is a valuable 


Judgment Remains Unimpaired. — See 
note of Dunham v. Anders, 128 N.C. 207, 
38 S.E. 832 (1901), § 7-173. 

Action on Bond. — In an action on a 
bond given to stay execution on an appeal 
from a justice’s judgment, it is not nec- 
essary to allege that the plaintiff has sus- 
tained damage on account of the appeal. 
McMinn v. Patton, 92 N.C. 371 (1885). 


and sufficient consideration to support the 
mortgage. Comron v. Standland, 103 N.C. 
207, 9 S.E. 317 (1889). 


§ 7-175. Nature of undertaking.—The undertaking shall be in writing, 
executed by one or more sufficient sureties, to be approved by the justice or 
clerk making the order, to the effect that if judgment be rendered against the 
appellant, the sureties will pay the amount together with all costs awarded against 
the appellant, and when judgment shall be rendered against the appellant, the 
appellate court shall give judgment against the said sureties. And in the event 
that said defendant shall prior to entry of the final judgment be adjudicated a 
bankrupt, then and in that event, the surety or sureties on said bond shall remain 
bound as if they were codebtors with the defendant and the plaintiff may con- 
tinue the prosecution of the action against said sureties, as if they were code- 
fendants in the cause. (1879, c. 68; Code, s. 884; Rev., s. 1487; C. S., s. 1526; 


1933, c. 251, s. 1.) 


Editor’s Note. — The 1933 amendment 
added the second sentence. 
Substantial Compliance Sufficient. — A 


literal compliance with the provisions of 
this section is unnecessary—a substantial 
compliance is sufficient. McMinn vy. Pat- 
ton, 92 N.C. 371 (1885). 

Surety’s Liability Attaches When Final 
Judgment Rendered against Principal. — 
The liability of a surety on a bond given 
in accordance with this section to stay ex- 
ecution of a judgment of the justice of the 
peace pending appeal, as provided by § 7- 
174, attaches when or if final judgment is 
rendered against the principal, and where 
the principal has been relieved of liability 
by a discharge in bankruptcy pending the 
appeal, plaintiff’s claim being filed in the 
schedule in bankruptcy, no final judgment 
is rendered against the principal, and the 
surety may not be held liable on the stay 


bond. Note: this decision was given on the 
basis that chapter 251, Public Laws of 
1933, amending this section, is prospective 
in effect and does not apply to bonds ex- 
ecuted prior to its effect. Sutton v. Davis, 
205 N.C. 464, 171 S.E. 738 (1933). 

Mortgage as Substitute for Undertak- 
ing.—See note of Comron vy. Standland, 103 
N.C. 207, 9. S.E. 317 (1889), § 7-174. 

Effect of Bankruptcy. — Where a judg- 
ment was rendered against the defendant 
before a justice of the peace, and an under- 
taking filed as provided for by this section, 
and pending the appeal he obtained a dis- 
charge in bankruptcy, it was held, that the 
sureties were not liable. Laffoon vy. Kerner, 
188 N.C. 281,50 S.E. 654 (1905). ‘This 
case was decided prior to the 1933 amend- 
ment. For a discussion of the case and 
the change effected by the amendment, 
see 11 N.C.L,. Rev. 221. 


§ 7-176. Execution stayed upon order given.—A delivery of a certified 
copy of the order, hereinbefore mentioned, to the justice of the peace shall stay 
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the issuing of an execution on the judgment; if it has been issued, the service of 
a certified copy of such order on the officer holding the execution shall stay 
further proceedings thereon. A certified copy of such order shall also be served 
on the respondent, or on his agent or attorney, within ten days after the making 
HTereOna( COde, smeoo ; HR eV ais. 1486 53°C. On, Syloz/.) 


ARTICLE 22, 
Appeal. 


§ 7-177. No new trial; either party may appeal.—A new trial is not 
allowed in a justice’s court in any case whatever; but either party dissatisfied 
with the judgment in such court may appeal therefrom to the superior court, 
as hereinafter prescribed. (Code, s. 865; Rev., s. 1489; C. S., s. 1528.) 

Cross References.—As to appeal from for perfecting the appeal given by this sec- 
court of justice of peace being first heard tion is required. Green v. Hobgood, 74 
in recorder’s court, see § 7-243; in special N.C. 234 (1876). 


county court, see § 7-427. As to rehearing Time for Taking—See note of Hahn v. 
when judgment rendered against party ab- Guilford, 87 N.C. 172 (1882), § 7-179. 
sent because of sickness, excusable mis- Rehearing.—See note of Salmon v. Mc- 


take or neglect, see Rule 21 of § 7-149. Lean, 116 N.C. 209, 21 S.B. 178 (1895), § 
New Trial Not Allowed. — When both 7-149, Rule 21. 


parties to an action are present at the trial Bastardy Proceeding.—A bastardy pro- 
in a justice court, and the case is heard ceeding, being a civil action, is subject to 
and judgment rendered, on new trial can- appeal by either party. State v. Liles, 134 
not be allowed. The party dissatisfied must N.C. 735, 47 S.E. 750 (1904). 

appeal to the superior court. Froneburger Cited in State v. Goff, 205 N.C. 545, 
v. Lee, 66 N.C. 333 (1872). 172 S.E. 407 (1934). 


Strict compliance with the requirements 


§ 7-178. Appeal does not stay execution.—No appeal shall prevent the 
issuing of an execution on a judgment, or work a stay thereof, except as provided 
for by giving an undertaking and obtaining an order to stay execution. (1876-7, 
Gee ee Goce s a7 evi ss 1400" Gi 9.65.) 1529.) 

An appeal from a justice of the peace Applied in Massenburg v. Fogg, 256 
does not vacate the judgment nor does it N.C. 703, 124 S.E.2d 868 (1962). 
suspend its operation. Dunham y. Anders, 
128 N.C. 207, 38 S.E. 832 (1901). 


§ 7-179. Manner of taking appeal.—The appellant shall, within ten days 
after judgment, serve a notice of appeal, stating the grounds upon which the 
appeal is founded. If the judgment is rendered upon process not personally served 
and the defendant did not appear and answer, he shall have fifteen days, after 
personal notice of the rendition of the judgment, to serve the notice of appeal 
hereiny provided: fots»(1876-7,-c.°251,;s: 7; Code, s. 8/6; Rev.;s..1491; C..S.,'s. 
1530.) 

This section applies to causes of which of the peace as well as to those of more 
the court has acquired jurisdiction, and extensive jurisdiction. Graves v. Reids- 
does not affect a case which enables ene ville Lodge, 182 N.C. 330, 109 S.E. 29 
to obtain relief from a judgment entered (1921). 


against him when the court for lack of Duty of Justice.—A justice of the peace 
service was without jurisdiction to make who takes a case under advisement and 
any orders in any way affecting the rights later renders judgment must notify the 
of person or property. Graves v. Reids- parties thereof to afford them opportunity 
ville Lodge, 182 N.C. 330, 109 S.E. 29 to appeal in accordance with the provi- 
(1921). sions of the statute. Blacker v. Bullard, 196 
The principle both as to the right and N.C. 696, 146 S.E. 807 (1929). 
procedure for a defendant against whom Time.—An appeal must be taken to the 


service of summons has not been made, or next term of the appellate court. Hahn v. 
the same waived, to have the judgment Guilford, 87 N.C. 172 (1882). 
set aside applies to the courts of justice In accordance with practice and proce- 
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dure in courts of justices of peace, an ap- 
peal to the superior court means to the 
next term of the court to which an appeal 
in orderly and regular course would go. 
Starr Elec. Co. v. Lipe Motor Lines, 229 
N.C. 86, 47 S.E.2d 848 (1948). 

From the decision of a justice of the 
peace in a bastardy proceeding either the 
woman or the defendant may appeal to 
the superior court, but the appeal must be 
taken to the next term. The superior court 
has no right to dispense with this require- 
ment. Helsabeck v. Grubbs, 171 N.C. 377, 
88 S.E. 473 (1916). The “next term” 
means any term, civil or criminal, which 
begins after the expiration of the ten days 
allowed for serving the notice of appeal. 
State v. Fleming, 204 N.C. 40, 167 S.E. 
483 (1933). 


The carbon copy of a letter from the 
secretary of the Industrial Commission to 
the attorney for the defendant is not no- 
tice of appeal as herein contemplated and 
cannot be construed as a compliance with 
this section and § 7-180. Higdon v. Nan- 
tahala Power & Light Co., 207 N.C. 39. 
175 S.E. 710 (1934). 

Service of Notice—Where judgment is 
given on process not personally served, but 
served by publication, and the defendant 
does not appear at the trial, the defendant 
is entitled to take fifteen days’ notice of 
his judgment in which to send notice of 
his appeal. Thompson y. Lynchburg No- 
tony CoseLog Nec 519) 76 abe a0) (1920))2 

Same—Discretion.—Although, where an 
appeal from a justice of the peace is reg- 
ularly docketed in due time in the su- 
perior court, and proper notice of the ap- 
peal has not been given, a judge may, in 
his discretion, permit notice of appeal to 
be given, yet he has no discretion to revive 
an appeal lost by delay and to permit the 


§ 7-180. No written notice of 


s!877 5 Rev., 81492 9 CASe's15310) 


Party Present. — Where the party is 
present when the appeal is prayed for, no 
written notice is required. State v. Crouse, 
86 N.C. 617 (1882). 

If notice cf appeal be given in open 
court, the adverse party being present in 
person or by attorney at the time appeal is 
prayed, no written notice is required. 
Starr Elec. Co. v. Lipe Motor Lines, 229 
N.C. 86, 47 S.E.2d 848 (1948). 

Applicability of Estoppel. — Where the 
defendant upon judgment being rendered 
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same to be docketed at a subsequent term 
to the one to which it would have been re- 
turned. Davenport v. Grisson, 113 N.C. 38, 
18 S.E. 78 (1893). 

Same—Time of Service.—In an appeal 
from a justice of the peace to the superior 
court, notice must be served by an officer 
(unless service is accepted or the appeal 
is taken at the trial), and within ten days 
both upon the justice who tried the case 
and upon the appellee, and upon failure to 
give such notice, unless the judge, in his 
discretion, permits the notice to be given 
at the trial, the appeal should be dis- 
missed. State v. Johnson, 109 N.C. 852, 
13 S.E. 843 (1891). 

Same—Excusable Neglect. — Where the 
judgment is rendered in the absence of 
either party and such absence is occa- 
sioned by sickness or excusable neglect, 
relief may be had by filing an affidavit be- 
fore the justice, setting forth the grounds 
therefor, within ten days after judgment. 
Gambill v. Gambill, 89 N.C. 201 (1883). 
See Dunn v. Patrich, 156 N.C. 248, 72 
Sib 220nt Loi): 

Actual Service. — Where the defendant 
is actually served with summons he is 
bound to take notice of the rendition of 
judgment. Spaugh v. Boner, 85 N.C. 208 
(1881). 

Service by Officer. — The notice of an 
appeal from a justice of the peace, when 
the notice is not given on the trial, must 
be served by an officer. Clark vy. Deloatch 
MillseMiguCo.. 110,N/C. 111.1405. bespLs 
(1892). 

Appeals under Workmen’s Compensation 
Act shall, insofar as is reasonable and 
consonant with the language of the act 
and legislative intent, conform to this sec- 
tion. Summerell v. Chilean Nitrate Sales 
Corp., 218 N.C. 451, 11 S.E.2d 304 (1940). 


appeal in open court.—Where any 
party prays an appeal from a judgment rendered in a justice’s court, and the 
adverse party is present in person or by attorney at the time of the prayer, the 
appellant shall not be compelled to give any written notice of appeal either to 
the justice or to the adverse party. (1869-70, c. 187; 1876-7, c. 251, s. 8; Code, 
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against him in a justice’s court appealed 
in open court, and afterwards told the 
justice not to send up the papers, who 
thereupon delayed in so doing, and there- 
after the defendant changed his mind and 
filed with the clerk of the superior court 
a bond sufficient to cover the plaintiff's 
claim and costs: Held, that it was not 
error in the court below to refuse to dis- 
miss the appeal. Suttle v. Green, 78 N.C. 
76 (1878). 


§ 7-181 
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§ 7-181. Justice’s return on appeal.—The justice shall, within ten days 
after the service of the notice of appeal on him, make a return to the appellate 
court and file with the clerk thereof the papers, proceedings and judgment in the 
case, with the notice of appeal served on him. He may be compelled to make 
such return by attachment. But no justice shall be bound to make such return 
until the fees, prescribed by law for his service, be paid him. The fee so paid 
shall be included in the costs, in case the judgment appealed from is reversed. 


(Godens. 876 hev,.6n L493 3°C..57'S6 1532, ) 


Payment of Fees Necessary. — Officers 
of the court are not compelled to perform 
their duties until fees prescribed by law 
are paid or tendered them, but they must 
be demanded by them before laches can 
be imputed to litigants. West v. Reynolds, 
94 N.C. 333 (1886). 

Motion to Dismiss Appeal Where Rec- 
ord Not Filed in Superior Court.—Where 
appeal from a judgment of a justice of the 
peace is not filed in the superior court 
within ten days as required by this sec- 
tion, but is filed during the term at which 
the appeal would have stood regularly for 
trial had the record been timely filed, ap- 
pellee’s motion at the next succeeding 
term to dismiss the appeal presents, in like 
manner as a petition for recordari under 
Superior Court Rule 14, the question of 
fact whether the failure of the justice of 
the peace to comply with this section was 
caused by defendant’s default, and when 
there is no evidence or finding in regard 
thereto, judgment denying the motion is 
not supported by the record, and the cause 
must be remanded. Freeman v. Bennett, 
249 N.C. 180, 105 S.E.2d 809 (1958). 

Statement of Evidence Not Sent Up.— 
The requirement of this section that the 
justice file with the clerk, “the papers, pro- 
ceedings and judgment in the case,’ does 
not include a statement of the evidence, 
unless there was an exception by one of 
the parties. London v. Headen, 76 N.C. 
72 (1877). 

Liability of Justice.—The sending up an 
appeal to the superior court by the justice 
of the peace upon the payment of the cost 
is a judicial act, and no action for damages 
will lie against him for failing to send up 
the papers in apt time. Simonds v. Carson, 
182 N.C. 82, 108 S.E. 353 (1921). 

Power of Justice Ends upon Transmis- 
sion of Appeal. — After a justice of the 
peace has transmitted an appeal from his 
judgment and all the papers to the supe- 
rior court, he has no power to grant a 


motion to set aside his judgment for want 
of jurisdiction. Forbes v. McGuire, 116 N.C. 
449, 21 S.E. 178 (1895). 

Remedy Where Justice Fails in His 
Duty.—Upon failure of a justice of the 
peace to make a return to notice of appeal, 
appellant, if in no default should move at 
the next ensuing term of the superior 
court for a writ of recordari to compel the 
justice of the peace to make the return and 
to file the papers, etc., as required by this 
section. Starr Elec. Co. v. Lipe Motor 
Lines, 229 N.C. 86, 47 S.E.2d 848 (1948). 

A motion in the superior court for a rec- 
ordari or an attachment under this sec- 
tion is the remedy given an appellant for 
the failure of the justice to send up an ap- 
peal, and it is no legal excuse for the 
appellant to show that he had paid to the 
justice his fees and those of the clerk, and 
that the justice had failed to docket it as 
required by the statutes. The appellant 
would thus make the justice his agent and 
for his neglect he would be responsible. 
MacKenzie v. Davidson County Dev. Co., 
151 N.C. 276, 65 S.E. 1003 (1909). 

Failure to Sign Return.—The failure of 
a justice of the peace to sign the return of 
notice of appeal does not vitiate the pro- 
ceedings in the superior court, where the 
appellant had given notice of appeal and 
paid the justice’s fee, and the appellee 
made no motion for any purpose, but 
made a general appearance in the superior 
court at the trial in person and by attor- 
ney. Hawks v. Hall, 139 N.C. 176, 51 S.E. 
857 (1905). 

Appeal from Order of Superior Court 
Granting Writ of Recordari. — For a re- 
view and discussion of the decisions rela- 
tive to the right of an immediate appeal to 
the Supreme Court from an order of the 
superior court granting a motion for a 
writ of recordari to a justice’s court where 
the justice has failed to comply with this 
section, see Freeman v. Bennett, 249 
N.C. 180, 105 S.E.2d 809 (1958). 


§ 7-182. Defective return amended.—lIf the return be defective, the 
judge or clerk of the appellate court may direct a further or amended return as 
often as may be necessary, and may compel a compliance with the order by at- 


tachment. (Code, s. 879; Rev., s. 1494; C. S., s. 1533.) 


Stated in Hawks v. Hall, 139 N.C. 176, 
51 S.E. 857 (1905). 
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§ 7-183. Restitution ordered upon reversal of judgment.—If the judg- 
ment appealed from, or any part thereof, be paid or collected, and the judgment 
be afterwards reversed, the appellate court shall order the amount paid or col- 
lected to be restored, with interest from the time of such payment or collection. 
The order may be obtained on proof of the facts made at or after the hearing 
of the appeal, on a previous notice of six days. If the order be obtained before the 
judgment of reversal is entered, the amount may be included in the judgment. 
(Code, s. 886; Rev., s. 1495; C. S., s. 1534.) 

Involuntary Payments. — This section Cowell v. Gregory, 130 N.C. 80, 40 S.E. 
only applies where there has been an in- 849 (1902). 
voluntary payment of or on the judgment. 


ARTICLE 23. 
Forms. 


S 7-184. Forms to be used in justice’s court. — The following forms, 
or substantially similar ones, shall be sufficient in all cases of proceedings in 
civil actions, provided for in this article: 


[No. 1] 
Summons 
Northy Carulinaeg.. mane ate. Geo COU a an moa eae Township. 
A Behe 
vowate [BIOL Ro stb aS rs 
C TAT} Justice of the Peace. 


State of North Carolina, to any constable or other lawful officer of 
County—Greeting : 

We command you to summon C. D. to appear before G. W. H., Esq., one of 
the justices of the peace for the county of .......... ;jOMithe ye cee aes day of 
US ecto ae , 19...., at his office (or elsewhere, as the justice may appoint the 
place) of trial). sin: “saad eee ee Township, to answer A.B. in a civil action for 
the “recoveryiol +. Meee ie dollars; and have you then and there this precept 
with the date and manner of its service. 

Herein fail not. Witness our said justice, this .......... Cay COL Gent ieee , 
OS Ane 

GEV EL a8 5 coe 
Justice of the Peace. 


ree Wee fe wee ® 


[No. 2] 
Summons on Allowing Application to Rehear 
(iitlesercaras ine Nosy) 


Whereas, A. B., plaintiff above named (or C. D., defendant above named), 
has applied by affidavit, which is filed, for a rehearing in the above-entitled action, 
wherein judgment was rendered against the said plaintiff (or defendant), in his 
absence, at the trial thereof, before the undersisniedsonpi he... eee ven ae day of 
SLi hi 7 » 19....; and such application having been allowed, and the cause 
opened for reconsideration ; 

Now, therefore, we command you to summon the said plaintiff (or defendant ) 
to appear before G. W. H., Esq., one of the justices of the peace for the county 
OF ee, Rae. Bee , On themes hey day: or ee Mek Oe Lot, rer tee ete , in said 
county, when and where the complaint will be reheard and the same proceedings 
be had as if the case had not been acted on; and have you then and there this 
precept with the date and manner of its service. 
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CSA NVVAEEL. ols cee bees 
Justice of the Peace. 
[No. 3]-[No. 16] 
Repealed by Session Laws 1947, c. 693, s. 3. 


[No. 17] 


Affidavit for Arrest on Debt Fraudulently Contracted 
(Title as in No. 1) 


A. B., plaintiff above named, being duly sworn, deposes and says: 


(1) That the defendant C. D. is indebted to the plaintiff in the sum of ...... 
dollars on an inland bill of exchange, drawn on the .......... day of 
F eR des- , 19.... by defendant on the First National Bank of 
Charlotte, North Carolina, payable at sight to the order of plaintiff. 
G2 PE HAODELH OVS 6 ic. oo GAVCORD lie feat ay ,,19...., the defendant ap- 
plied to the plaintiff to purchase a bill of goods amounting to ........ 
dollars, which the plaintiff offered to sell to the defendant for cash; 
that the defendant, contriving to defraud the plaintiff, represented that 
he had money on deposit at said National Bank for more than the 
amount of the proposed purchase, and offered to give plaintiff a sight 
draft on said bank; that the plaintiff, relying upon the representations 
of the said defendant, and solely induced thereby, sold and delivered 


pubillroteS0OdS, AMOUNTING LO. a. s.0-0 -wleld ateye dollars to the defendant, 
who thereupon drew the sight order on said bank above referred to; 
chet Onethees sas. dave Owen. f< Leas , 19...., the plaintiff presented 


said draft at said bank for acceptance, when the same was not ac- 
cepted for want of any funds in said bank to the credit of the defen- 
dant; that notice of nonacceptance was given to the defendant, who has 
wholly refused to pay the draft or any part thereof; that the represen- 
tations made as aforesaid by the defendant were, and each and every 
of them was, as deponent is informed and believes, untrue; and that 
the defendant, as deponent is informed and believes, did not have, 
nor expect to have, any funds on deposit at said bank at the making 
of the representations above mentioned, but said defendant was then 
and is now wholly insolvent. 


Sworn to and subscribed before me, this ........ Da Vas Ol %o tejuds hs ses LS Br 


Justice of the Peace. 
[No. 18] 
Undertaking on Arrest 
(Title as in No. 1) 

Whereas, the plaintiff above named is about to apply (or has applied) for an 
order to arrest the defendant, C. D.; 

Now, therefore, we, JiJa 08 ©. ...0). 002 3+: Conntyuand) bolo... Oleh coke 
County, undertake, in the sum of ............ dollars (the sum must be at least 
one hundred dollars), that if the said defendant recover judgment in this action 
the plaintiff will pay all costs that may be awarded to the said defendant and all 
damages which he may sustain by reason of his arrest in this action. 


eo ee ee eee 


Jee 
BisPens Se 
Signed in my presence, this .......... aa (GG pen Spee iy WS ae ge 
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[No. 19] 


Order of Arrest 
(Title as in No. 1) 
North: Garolitts c 2a see oe COUT Vai as nek nate at Township. 
To any constable or other lawful officer of said county: 

For the causes stated in the annexed affidavit, you are required forthwith to 
arrest C. D., the defendant named above, and hold him to bail in the sum of 
Pe ey dollars (the sum should be the amount of the plaintiff’s claim), and 
to return this order before the undersigned at his office in said county, on the 


siapatend bie tate day of .........., 19......; of which return you will give notice to 
plaintiff or his attorney. 
Datediithisye oni e/a day. Sat oF,fartels FeV at Ok. x. 
CAWIQHIBUOD. « &. 


[No. 20] 


Undertaking of Bail on Arrest 
(Title as in No. 1) 
Whereas, the above named defendant, C. D., has been arrested in this action: 


Now, .theretore, we, iB. Bator eos te oe County, ana’ Ly. 1), (Oleass meee 
County, undertake, in the sum of .......... dollars (the sum should be the 
same as mentioned in the order of arrest), that if the defendant is discharged 
from arrest he shall at all times render himself amenable to the process of the 
court during the pendency of this action, and to such as may be issued to enforce 
judgment therein. 


Signed in my presence, this .......... Cayibnetry aethons ¢ stihO aah 


[No. 21] 
Notice of Exception to Bail 
(Title as in No. 1) 
To O. P. M., constable (or sheriff) of the county of uly, ei os 


_ Take notice, that the plaintiff does not accept the bail offered by the defendant 
in this action (and if the undertaking is defective in form or otherwise, add also), 
and further he accepts to the form and sufficiency of the undertaking. 


Yours, etc., 
Flee AS Hte!. ae peter ee , Plaintiff. 
Coro Mie WeiNeTOouy? | , Attorney for Plaintiff.) 


Dated this. scene da yiGir gaan sor bed ie ee eae 


[ No. 22] 
Notice of Justification of Bail 
(Title as in No. 1) 
To A. B., Plaintiff (or M. W.N., attorney for plaintiff) : 


_ Take notice, that the bail in this action will justify before G. W. H., Esq., a 
justice of the peace for said county, at the office of ‘said justice, in said county, 
ON toe eit a Lee dav. Oh cease 19 


a Ose 6) ae, if (0 eo. 
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[No. 23] 


Notice of Other Bail 
(Title as in No. 1) 


el OW elie) 6s © © 


[No. 24] 


Justification of Bail 
(Title as in No. 1) 


Cn tS teacehs bis oh. 4, HAY, OL, Some ie 4. i > dS spoh Deore GinWe, H..,Hsa.jya 
justice of the peace for said county, personally appeared B. B. and D. D. (or 
R. S. and Y. Y., as the case may be), the bail given by the defendant C. D. in 
this action, for the purpose of justifying pursuant to notice; and the said B. B. 
being duly sworn, says: 

(1) That he is a resident and householder (or freeholder) in this State; 
(2). Ehat he is. worth, the.sum of). 15.6 «0. dollars (the amount specified in 
the order of arrest), exclusive of property exempt from execution. 

And the said D. D., being duly sworn, says: 

(As with the other bail.) 

(And so on with each bail offered.) 


, 


(Signatures of bail.) 
Examination taken and sworn to before me, this .......... day of 


NS aes Ob 
Sb YF (MG pa a I 
Justice of the Peace. 
[No. 25] 
Allowance of Bail 
(Title as in No. 1) 


The bail of the defendant, C. D., within mentioned, having appeared before me 
and justified, I do find the said bail sufficient, and allow the same. 


ated tirisve ss ete daysobris- 5.0 3 Re ke ran: 
GaW. du tenzess seeeroat 
Justice of the Peace. 
[ No. 26] 
Subpoena to Testify 
StateotrNorth Carolina, os st cia bie os County. 
TO SATE FO OF Sure , greeting: (the justice may insert any number of nec- 


essary names. ) 


You (and each of you) are commanded to appear personally before G. W. H., 
Esq., a justice of the peace for said county, at his office in said county, on the 
Bln agen Seige ite CayOl tenn ss yet ay 19s. fay tO pive Evidérice Ifa certaii civil action 
now pending before said justice, and then and there to be tried, between A. B., 
plaintiff, and C. D., defendant, on the part of the defendant (or plaintiff) .* 
Herein fail not, under the penalty prescribed by law. Witness our said justice, 
this 0% bast daysot eeu. ei 2s m4 } yet, 

GP We EE bons: Ja89 09) 
Justice of the Peace. 


[ No. 27] 


N. B.—The justice may, instead of a formal subpoena, indorse on the sum- 
mons or other process an order for witnesses, substantially as follows: 

The officer to whom the within process is directed will summon the following 
persons as witnesses for the plaintiff: ............ ; and the following as wit- 
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nesses for theedetendant:): 9 -e oe ; and will notify all such witnesses to ap- 
pear and testify at the time and place within named for the return of this process. 
Dated this Aetrescnste ce day Oho. ont e amie PLD tees 
GBW 2 Fiat hates erate ane 


Justice of the Peace. 


[No. 28] 


Subpoena Duces Tecum 

If any witness has a paper or document which a party desires as evidence at 
the trial, the justice will pursue the form No. 26 as far down as the asterisk(*) 
and then add the following clause: 

And you, S. T., are also commanded to bring with you and there produce as 
evidence a certain bond (describe particularly) which is now in your possession 
or under your control, together with all papers, documents, writing or instru- 
ments in your custody, or under your control. (Conclude as in form No. 26.) 


[No. 29] 


Form of Oath of Witness 


You swear that the evidence you will give as to the matters in difference be- 
tween A. B., plaintiff, and C. D., defendant, shall be the truth, the whole truth, 
and nothing but the truth. So help you, God. 


[No. 30] 


Proceedings against Defaulting Witness 
When a witness, under subpoena, fails to attend, the justice will note the fact 
in his docket by some such entry as the following: 
R. P., a witness summoned on behalf of the plaintiff, called and failed. 
If the party who suffers by default of the witness wishes to move for the penalty 
against him, he will serve substantially the following notice on the witness : 


(Title as in No. 1) 


0. Pe 

‘Take moticethat’ onthe . 2a eee. dayy ob A? 2 2. S49 25), the™plametitt 
in the above action will move G. W. H., Esq., the justice before whom the trial 
of said action: wasjhad ion the, sees 1s eee dayCOLeh atk ona ewan 219 DSEMor 
judgment against you for the sum of ............ dollars, forfeited by reason 


of your failure to appear and give evidence on said trial as you were summoned 
to do. 
Dated-tiis' sas seeerian AVEO Lae iae oe treat pede ee 
AT Beeenncleas.... , Plaintiff. 
The justice will enter the proceedings on the foregoing notice on his docket as 
follows: 


ets ae aes Dit nee Justice’s Court. 
against Motion for penalty against 
Os Std apealare gs | Bae rh 2, R. P., defaulting witness. 
vada Apert. day. of sat). Yop 190k SUA. no Biabove named, appears; vand 


according to a notice filed and duly served on R. P., moved for the penalty of 
steuetnn 6s Bete: dollars forfeited by the said R. P. by reason of his failure to attend 
and give evidence on the trial of a cause, wherein A. B. was plaintiff and ‘C. D. was 
defendant, tried before me at my office on the .......... Ga VOR «4 ene eee oe 
as appears by entry duly made on my docket; when and where the said R. P., a 
witness summoned on the part of the plaintiff in that action, was called and did fail. 

R. P. appears and assigns for excuse “high water,’ and offers his own affi- 
davit, which is filed. He also offers as a witness in his behalf S. S., who being 
duly sworn, testifies that (state what S. S. says about the condition of the water at 
the time.) R. P., having no other evidence, closed the case on his part. Whereupon 
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A. B., offered M. Y. as a witness, who, being sworn, testifies (state what witness 
Says). 

Neither party having any other evidence, and after hearing all the proofs and 
allegations submitted for and against the motion, it is adjudged, on motion of 
DRC D.wthatwnweederrecover Or Ke Pathe sum, of 3. . pone, ee dollars, penalty 
forfeited by reason of the premises, and the further sum of ............ dollars, 
costs of this motion. 


[No. 31] 


Form of a Venire 


The justice will make a list of the persons drawn by him as jurors, and in- 
dorse thereon substantially as follows: 


Lo OsbeMséconstable ots wie), er lice County : 
You are hereby directed to summon the persons named within to appear as 
jurors before me at my office in your county, on the .......... Cay Ole ear : 


19...., for trial of a civil action now pending between A. B., plaintiff, and C. D., 
defendant, then and there to be tried. And have you then and there the names of 
the jurors you shall summon, with this precept. 

Rated phic fe eae Ca yeGl sea tg etter bar oe G3 


GW ail 693 +43 seers 
Justice of the Peace. 
[No. 32] 


Form of Juror’s Oath 


You swear well and truly to try the matter in difference between A. B., plaintiff, 
and C. D., defendant, and a verdict to give thereon according to the evidence in the 
cause. So help you, God. 


[No. 33] 


Form of Oath to Constable of the Jury 


You swear that you will, to the utmost of your ability, keep the persons sworn 
as jurors on this trial together in some private and convenient place, without any 
meat or drink, except such as may be ordered by the court; that you will not 
suffer any communication, orally or otherwise, to be made to them, and that you 
will not communicate with them yourself, orally or otherwise, unless by order of 
the court. So help you, God. 


[ No. 34] 
Summons against Defaulting Juror to Show Cause 


State of North Carolina, to any constable or other lawful officer of .............. 
County—Greeting: 


We command you to summon R. S. to appear before G. W. H., Esq., a justice 
of the peace for your county, at his office in said county, on the .......... day of 
eo ee , 19...., to show cause why he, the said R. S., should not be 
fined according to law for his nonattendance as a juror before our said justice at 
his office in said county on the ........ eMC y COL R wer so). cea: whos ce ied .cer= 
tain cause then and there pending, in which A. B., was plaintiff and C. D. was 
defendant; and have you then and there this precept, with the date and manner 
of your service thereof. 

Witness, our said justice, this .......... achat. he eaditer: u LD oe 


Ga Wi bon os ee ae Ba 


Justice of the Peace. 


[No. 35] 


Demurrer to Complaint 
(Title as in No. 1) 
The defendant demurs to the complaint in this action, for that the said com- 
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plaint does not state facts sufficient to constitute a cause of action (or, for that 
the said complaint is not sufficiently explicit to enable this defendant to under- 
stand it). 

(Signature of defendant or defendants’ attorney.) 


[ No. 36] 


Demurrer to Answer 
(Title as in No. 1) 
The plaintiff demurs to the answer of the defendant, for that the facts stated 
in the answer are not legally sufficient to constitute a defense to this action (or, 
for that the said answer is not sufficiently explicit to make this plaintiff under- 


stand it). 
(Signature of plaintiff or plaintiff’s attorney. ) 


[ No. 37] 


Judgment upon Demurrer 

NOTE.—If the justice thinks the objection raised by the demurrer to the 
pleadings is well-founded, he will make this entry on his docket : 

‘Demurrer to the complaint (or to the answer) filed, heard and sustained; and 
whereupon it is ordered that the said pleading be amended without cost (or upon 
payment of costs, as the case may be).” 

This order to amend the defective pleading is a matter of course, and is the 
only judgment which the justice can render upon demurrer. He cannot give a 
final judgment in the cause at this stage, for the party may choose to amend his 
pleadings and try the case of the facts. If, however, the party refuse to amend the 
defective pleading, the justice will disregard the same, and proceed to render final 
judgment, as follows: 

“The plaintiff (or defendant) having refused to amend his complaint (or his 
answer) demurred to, it is adjudged that the defendant go without day and re- 


cover of the plaintiff the sum of ............ dollars, costs of this action (or that 
the plaintiff recover of the defendant the sum of .............. dollars, dam- 
ages, and the further sum of ............ dollars, costs of this action).” 


If the justice deem the objection, raised by the demurrer, not well-founded, he 
will enter in his docket as follows: ‘““Demurrer to the complaint (or to the answer ) 
filed, heard and overruled,” and he will then proceed to the evidence in the cause. 


[ No. 38] 
Entry in Docket 
Note.—The following is offered as a general precedent of the manner in which 
the justice will make the entries in his docket: 


(Title as in No. 1) 


TET POR , 19..... Summons issued; returnable on the ............ instant 
at my office. 

Riare Padre sight a , 19..... Summons returned, served on defendant by O. P. M., 
Constable on theses tee se instant, both parties appear, the plaintiff in person, 


the defendant by R. H. R., Esq., attorney. 

The plaintiff complains on a promissory note executed by the defendant to him, 
dated teen , 191/24) payable one day*aiter date, for $..0...-. , and also for 
goods sold and delivered to the defendant, and claims damages for $......... 

The defendant answers and denies each and every allegation in the complaint, 
and. claims a sSetOl Ol Or ee en chess for wood sold and delivered to the plaintiff, 
AiG ASOROLi ws cess uamreees for work and labor performed for the plaintiff. 

On joining issue of fact as above, the action is, by consent of parties, adjourned 
fO.the fires asl? ste instant, at my office. 
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A venire is also issued at the plaintiffs (or defendant’s) demand, returnable at 
the time and place last mentioned. 

HIN. ZAHER , 19..... The parties appear and proceed to the trial of the cause. 
The following jurors are returned as summoned upon the venire by O. P. M., 
constable. (Insert the names of all jurors summoned.) The following jurors, who 
are returned as summoned, do not appear. (Insert their names.) The following 
jurors appear according to the summons. (Insert their names.) The following 
jurors are sworn to try the action. (Insert their names. ) 

H. P. and J. M., witnesses for the plaintiff, and W. F., a witness, for the de- 
fendant, are sworn and testify; J. S., a witness on the part of the defendant, is 
offered, but objected to by the plaintiff on the ground (state the ground), and 
rejected. 

Having heard the evidence (and the arguments of a council, if any), the cause 
is submitted to the jury, who retire, under charge of O. P. M., a constable duly 
sworn for that purpose, and afterwards return in open court and publicly deliver 
their verdict, by which they find in favor of the plaintiff for $.............. 
damages; whereupon, I adjudged that the plaintiff do recover of the defendant— 


PD SMIASCS ioe. a. mine wet er ee Soleil Shut te ares a Fa 
Gostsare BUS See K OOO Bey 
J a A re , 19... Execution issued for above judgment to O. P. M., con- 
stable. 
“oni ea tetera ts , 19..... Notice of appeal served on me by defendant; my fee 


paid and returned to the appeal made by me. 

N. B.—If the action is tried by the justice without a jury, all that relates to 
the venire and the verdict in the above form must be left out, and the judgment 
will be entered as follows: 

After hearing the proofs and allegations of the respective parties, I do adjudge 
that the plaintiff recover, etc. (as above). 


[No. 39] 


Form of Notice of Appeal to the Superior Court, Where a New Trial of the 
Whole Matter Is to Be Had 


(Title as in No. 1) 


To G. W. H., Esq., a justice of the peace for said county. 

Take notice, that the defendant in the above action appeals to the Superior 
Court from the judgment rendered therein by you on the ............ day of 
ro veers tT. , 19...., in favor of the plaintiff for the sum of sixty-five dollars 
damages and the further sum of three dollars and seventy-five cents costs, and 
that this appeal is founded upon the ground that the said judgment is contrary 
to law and evidence. 


Datedihis#.. aus stenver Ay Obes 512s Ae « Peat bie 
WOE cans «jsrigia was 
Attorney for Appellant. 
[ No. 40] 
Return to Netice of Appeal. 
Pe ES SEES, Bone, fete ees 
against County Of We ere, 8: 
Ra ACSS, Stn LS Ae Sete ae 
Lovtherpuperiort OuLeiorm., Sc:.8)s)..o0- County: 


An appeal having been taken in this action by the defendant, I, G. W. H., the 
justice before whom the same was tried, in pursuance of the notice of appeal 
hereto annexed, do hereby certify and return that the following proceedings were 
had by and before me in said action: 


On the first of February, one thousand eight hundred and sixty-nine, at the 
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request of the plaintiff, I issued a summons in his favor and against the defen- 
dant, which is herewith sent. Said summons was, on the return day thereof, re- 
turned before me at my office ; and at the same time and place the parties personally 
appeared. 

The plaintiff complained for goods sold and delivered to defendant to the 
amount of $75. The defendant denied the right of the plaintiff to recover that 
amount for the goods, on the ground that he had paid, at or shortly after the 
purchase. of saidi-goods; <..anneheees dollars thereon; and he also claimed to 
have a setoff against the plaintiff to the amount of $85 for board and lodging 
furnished to plaintiff and work and labor done for him; and he claimed to be 
entitled to judgment against the plaintiff for $........... 

Both parties introduced evidence upon the claims so made by them, and after 
hearing their proofs and allegations, I rendered judgment in favor of the plain- 
tiff and against the defendant, on the tenth of February, eighteen hundred and 
sixty-nine, for $65 damages, and for the further sum of $3.75, costs of the action. 

I also certify that on the eleventh of February, eighteen hundred and sixty- 
nine, the defendant served the annexed notice of appeal on me, and at the same 
time paid me my fee of $1 for making my return. 

All of which I send, together with process, pleadings, and other papers in the 
case. Dated thicas en seer CayeGn oh eee sot LO Sate 

Ck Be Bele cstetiees #2 

Justice of the Peace. 


N. B.—If the cause was tried by a jury, state the fact and set forth the verdict, 
with the judgment thereon. It is not necessary to set out in the return a copy of 
any process, pleading, affidavit or other paper. It is sufficient to refer to such a 
paper as filed and as herewith sent. 


[No. 41] 


Where the Sum Demanded Exceeds Two Hundred Dollars 


It appearing that the sum demanded by the plaintiff in this action exceeds two 
hundred dollars, it is ordered that the action be dismissed, and judgment is ren- 
dered, acamst: At By plamtift morithe Sum Of%. a. core: dollars, costs. 

(Date and sign.) 
[ No. 42] 


Where the Title to Real Estate Is in Question 


N. B.—The defendant, if he wishes to make answer to title, must file a written 
answer to the complaint, setting forth the facts. 


Answer of Title 
(Title as in No. 1) 
The defendant answers to the complaint: 


(1) That no allegation thereof is true. 

(2) That the plaintiff ought not to have or maintain his action against the de- 
fendant, because the premises mentioned and described in the com- 
plaint, at the time when the rent and renter, for which said action is 
brought, is alleged to be due, was and is now the land and freehold of 
one J. D., and not that of the plaintiff; nor was the plaintiff then, nor 
is he now, entitled to the possession thereof; and the defendant fur- 
ther answers that the title to said premises was, at the time aforesaid, 
and is now, in said J. D., and will come in question on the trial of this 
action. 

Datedithiswes ss eres dy OL Wieetaereee ral RE haoeationg: 
Chi B bora sO ovine er , Defendant. 
It appearing from the answer and proof of the defendant that the title to real 
estate is in controversy in this action, it is ordered that the action be dismissed, 
and judgment is rendered against the plaintiff for ............ dollars, costs. 
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[No. 43] 
Tender of Judgment 
(Title as in No. 1) 
oS" Danes £6. vee tr. 

Take notice, that the defendant hereby offers to allow judgment to be taken 
against him by the plaintiff in the above action for the sum of fifty dollars, with 
costs. 

Dared stints tame te dayrOhire tas. <.% nioe 3 

4D hn ek ee , Defendant. 
[ No. 44] 


Acceptance of Tender of Judgment 


(Title as in No. 1) 
drs Wael 8 ree RR pee : 


Take notice, that the plaintiff hereby accepts the offer to allow the plaintiff to 
take judgment in the above action for the sum of fifty dollars, with costs, and the 
justice will enter up judgment accordingly. 

ated thist irra. . st, dayjofrarae 45.48: 19 ye 

AB ites t: , Plaintiff. 


[No. 45] 


Form of Judgment on Tender 
(Title as in No. 1) 

N. B.—The justice will state all the proceedings in the action from the issuing 
of the summons down to the appearance of the parties and the complaint of the 
plaintiff, and then proceed as follows: 

Whereupon, the said defendant before answering said complaint, made and 
served an offer, in writing, to allow the plaintiff to take judgment against him 
for the sum of fifty dollars with costs; * and the said plaintiff thereupon accepted 
such offer, and gave notice thereof to the defendant in writing; said offer and 
acceptance thereof being filed ; 

Now, therefore, judgment is accordingly rendered in favor of the plaintiff and 
against the defendant for the sum of fifty dollars damages, and the further sum of 
one dollar, costs. 

If notice of acceptance is not given, the entry will be as follows: 

(Follow the foregoing form down to the asterisk (*) and then add) : 

And the said plaintiff having refused to accept such offer, the defendant an- 
swered the complaint by denying, etc. (state the defense of the defendant down 
to the judgment, which, in case the plaintiff fails to recover more than the sum 
mentioned in the offer, will be entered thus) : 

After hearing the proof and allegations of the respective parties, I adjudge that 
the plaintiff do recover the sum of fifty dollars damages, and the further sum 
of one dollar, costs. 

I further adjudge that the defendant do recover of the plaintiff the sum of two 
dollars and seventy-five cents, costs accruing in the action subsequent to the 
offer of the defendant referred to. ‘ 
[ No. 46] 

General Form—FExecution 
(Title as in No. 1) 
State of North Carolina, to any constable or other lawful officer of ............ 
County—Greeting : 

Whereas, judgment has been rendered by G. W. H., Esq., a justice of the 
peace for said county, against C. D., in favor of A. B., for the sum of .........- 
dollars damages, and the further sum of ........ dollars costs, fon the ..5: 2... 
day-of . PONT UC HLOV..; 
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You are therefore commanded forthwith to levy of the goods and chattels of 
the said C. D. (excepting such goods and chattels as are by law exempt from 
execution) the amount of such judgment, with interest from the date thereof 
until the money is recovered. 

And make due return, according to law, in sixty days from the date hereof. 


Dated this fem casts. CA VuO Inds tb egeha aN) 
Gi Welian sen ae ee 
Justice of the Peace. 
[| No. 47] 
Repealed by Session Laws 1947, c. 693, s. 3. 
[ No. 48] 


Record of Conviction of a Contempt 
The justice will make an entry in his docket stating the particular circum- 
stances of the contempt, of which the following is offered as an example: 


Whereas, on ‘the. ..04..040... daya Or, S00 See ae , 19...., while engaged in 
the trial of an action (or other judicial act, as the case may be) in which A. B. 
was plaintiff and C. D. was defendant, at my office in .............. County, 


M. B. did willfully and contemptuously interrupt me, and did then and there 
conduct himself so disorderly and insolently towards me, and by making a loud 
noise did disturb the proceedings on said trial (or other judicial act) and im- 
pair the respect due to the authority of the law; and on being ordered by me to 
cease making such noise and disturbance, the said M. B. refused so to do, but 
on the contrary did publicly declare and with loud voice (state whatever offensive 
words were used) ; and whereas, when immediately called upon by me to answer 
for the said contempt said M. B. did not make any defense thereto, nor excuse 
himself therefrom; the said M. B. is therefore convicted of the contempt aforesaid, 
and is adjudged to pay a fine of five dollars and be imprisoned in the county 
jail for the term of two days, and until he pays such fine or is duly discharged 
from imprisonment according to law. 
Grew Hie sae Saas 
Justice of the Peace. 
[ No. 49] 


Warrant of Commitment for a Contempt 
(Title as in No. 1) 
State, of, .North,,Garolina, ‘tothe .keeper of. the, common fjail)of hin aca. witty. 
County—Greeting : 
Whereas, etc. (recite the record of conviction so as to show the entire matter 
of contempt, together with the judgment therefor, and then proceed as follows) : 
Therefore, you are hereby commanded to receive the said M. B. into your 
custody in the said jail, and him there safely keep during the said term of two 
days, and until he pays the said fine or is duly discharged according to law. 
Herein fail not. 
Datedithis wegen none daylof mi sates MLS: 
GPW irlioratah ath 2 oy 
Justice of the Peace. 
(Code, s. 909; Rev., s. 1496; C. S., s. 1535.) 


SUBCHAPTER VI. RECORDERS’ COURTS. 
ARTICLE 24. 
Municipal Recorders’ Courts. 


§ 7-185. In what cities and towns established; court of record.— 
In each city and town in the State, which has acquired a population of one 
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thousand or over by the last federal census, a recorder’s court for such munici- 
pality may be established, which shall be a court of record and shall be main- 
tained pursuant to the provisions of this subchapter. (1919, c. 277, ss. 1, 2; 
G5, Si pl Iss Loe aC woe Sts) 

Local Modification.—Richmond: 1941, c. straining the establishment of the particu- 
60, s. 1. lar court will continue to be effective. 

Cross References.—As to abolishing mu- Coffey v. Rader, 182 N.C. 689, 110 S.E. 
nicipal recorder’s court, see § 7-212. See 106 (1921). 


also, note to § 7-278. As to continued ex- Validity of Act Making Article Applica- 
istence and ultimate abolition of courts in- ble to Municipalities in Johnston County. 
ferior to the superior court, and their re- —The 1953 act making the provisions of 


placement by district courts, see § 7A-3. this article applicable to municipalities in 
Editor’s Note.—Session Laws 1953, c. Johnston County, etc., was not a local, pri- 


998, made the provisions of this article ap- vate or special act violative of N.C. 
plicable to municipalities in Johnston Const., Art. II, § 29, but was tantamount 
County. to a reenactment of the general law relat- 

Constitutionality. —- Where the question ing to establishment of recorders’ courts, 


of the constitutionality of this section making it applicable to Johnston County. 
establishing recorders’ courts by a general State v. Ballenger, 247 N.C. 216, 100 S.F.2d 
act is the subject of the action, and pend- 351 (1957). 

ing the appeal the legislature has with- Cited in Stephens v. Dowell, 208 N.C. 
drawn the effect or operation of the statute 555, 181 S.E. 629 (1935); State v. Boykin, 
from a certain county (Caldwell) wherein 211 N.C. 407, 191 S.E. 18 (1937); State 
the establishment of the court was the sub- v. Morgan, 246 N.C. 596, 99 S.E.2d 764 
ject of injunctive relief, the cause of action (1957); State v. Johnson, 251 N.C. 339, 
abates and the appeal will be dismissed at 111 S.E.2d 297 (1959). 

the cost of each party, and the order re- 


§ 7-186. Recorder’s election and qualification; term of office and 
salary.—The court shall be presided over by a recorder, who may be a licensed 
attorney at law, and who shall be of good moral character and, at the time 
of his appointment or election, a qualified elector of the municipality. The first 
recorder, upon the establishment of such court, shall be elected by the gov- 
erning body of the municipality, either at the time of the establishment of the 
court or within thirty days thereafter, and he shall hold office until the next 
municipal election and until his successor is duly elected and qualified. If a 
vacancy occur in the office at any time, the same shall be filled by the election 
of a successor for the unexpired term by the governing body of the municipality, 
at the regular or special meeting called for that purpose. After the first elected 
recorder each succeeding recorder shall be nominated and elected in the munici- 
pality in the same manner and at the same time as is now provided by law for 
the elective officers of the municipality, and in the general election for such 
officers. Before entering upon the duties of his office the recorder shall take 
and subscribe an oath of office, as is now provided by law for a justice of the 
peace, and shall file the same with the clerk of the board of the city or town. 
The salary of the recorder shall be determined and fixed in advance by the 
governing body of the city or town, and shall not be increased or decreased 
during the term of his office, and shall be paid out of the funds of the munici- 
pality: Provided, that the governing body of such city or town is hereby au- 
thorized to provide a schedule of fees to be charged by said recorder. (1919, 
Ce ee ba re StL s/ 8 1 OOD GOA Se 2. LOT OHCs ak) 

Local Modification. — City of Belmont: 1965, c. 478, amending 1959, c. 731; town 
1949, c., 871, s. 1; 1957, c. 385, s. 1; 1965, of Mount Holly: 1959, c. 223; town of 
e. 85> city ,of, burlington: city of; New Siler’ Citys, 1953, ¢..607, s. 2; town of 
Bern: 1949, c. 649; city of Randleman: Southern Pines: 1959, c. 74, s. 1; town of 
1947, c. 930, s. 1; town of Asheboro: 1947, Wendell: 1955, c. 1007. 

c. 930, s. 1; town of Dallas: 1951, c. 963, Cross References.—As to forms of oath 
s. 1; Johnston: 1957, c. 619, s. 2; town required of justice of peace, see § 11-11. 
of Graham: 1959, c. 960; town of Kern- As to oaths required of public officials 
ersville: 1955, c. 282, s. 1; town of Liberty: generally, see §§ 11-6, 11-7, N.C. Const., 
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Art. VI, § 7. As to penalty for failure to 
take oaths, see § 128-5. 

Editor’s Note. — The 1925 amendment 
added two provisos to this section. The 
1943 amendment struck out the second 
proviso making the recorder eligible to 
hold the office of mayor. 

Mandamus to Compel Appointment. — 
When it appears on appeal to the Supreme 
Court from admitted facts that a board of 
aldermen of an incorporated town are act- 
ing in violation of a command of the stat- 
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ner specified therein, a mandamus will is- 
sue, in view of the public interests in- 
volved. State ex rel. Battle v. City of Rocky 
Mount, 156 N.C. 329, 72 S.E. 354 (1911). 

Constitutional Provisions.—It is held in 
State v. Bateman, 162 N.C. 588, 77 S.E. 
768 (1913), that a former requirement that 
the recorder must be “a licensed attorney 
at law” is unconstitutional, on the ground 
that it does not lie within the power of the 
legislature to add to the constitutional dis- 
qualifications to hold office. 


ute that they elect a recorder in the man- 


7-187. Time and place of holding court.—The court shall be opened 
for the trial of criminal cases at least one day of each week, to be fixed by the 
governing body of the municipality, and shall continue its session from day to day 
until all business is legally disposed of. The court shall be held in the city or 
town hall, or other place provided therefor, and other sessions of the court may 
be called by the recorder, as necessity may require. (1919, c. 277, s. 3; C. 5S. s. 
1538.) 


§ 7-188. No subsequent change of judgment.—When a case has been 
finally disposed of and judgment pronounced therein, it shall not thereafter be 
reopened or the judgment or sentence rendered therein be modified, changed or 
stricken out by the recorder after the adjournment of the regular weekly term 
or after the adjournment of any special term called by the recorder. (1919, c. 


27 fet S oc tBS OS eS OOS) 


§ 7-189. Procedure in the court.—The recorder shall preside over the 
court and try and determine all criminal actions coming before him, the juris- 
diction of which is conferred by this article, and the proceedings of the court 
shall be the same as are now prescribed for courts of justices of the peace and for 
the superior court so far as the same may reasonably apply. (1919, c. 277, s. 


Se IR oe eae hast Oey) 


§ 7-190. Criminal jurisdiction.—The court shall have the following juris- 
diction within the following named territory: 


(1) Original, exclusive, and concurrent jurisdiction, as the case may be, of all 
offenses committed within the corporate limits of the municipality 
which are now or may hereafter be given to justices of the peace un- 
der the Constitution and general laws of the State, including all of- 
fenses of which the mayor or other municipal court now has jurisdic- 
tion. 

(2) Original and concurrent jurisdiction with justices of the peace of all 
offenses committed outside the corporate limits of the municipality and 
within a radius of five miles thereof, which is now or may hereafter be 
given to justices of the peace under the Constitution and general laws 
of the State. 

(3) Exclusive, original jurisdiction of all other criminal offenses committed 
within the corporate limits of such municipality and outside, but within 
a radius of five miles thereof, which are below the grade of a felony 
as now defined by law, and the same are hereby declared to be petty 
misdemeanors. 

(4) Concurrent jurisdiction with justices of the peace to hear and bind over 
to the superior court all persons charged with any crime committed 
within the territory above mentioned, of which the recorder’s court is 
not herein given final jurisdiction. 

(5) All jurisdiction given by the general laws of the State to justices of the 
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peace, or to the superior court, to punish for contempt, to issue writs 
ad testificandum, and other process to require the attendance of wit- 
nesses and to enforce the orders and judgments of the court. (1919, ¢. 


ZI [a Ste Ne ey Sa LOA LOZ ONG POL ASO.) 


Local Modification. — City of Belmont: 
TOAD Cues (lesa ond, eCalGO4.uS. le 1 957. 
c. 385, s. 2; City of Burlington: 1951, c. 
HIDEO Ce Oise 1 Go Cs 904s So se 1 Obie 
Johnston: 1957, c. 619, s. 1. 

Cross Reference.—For statutory defini- 
tion of felony, see § 14-1. 

Editor’s Note. — The 1925 amendment 
changed the radius in subsections 2 and 3 
from two to five miles. 

Conflicting Jurisdiction of Magistrate 
and City Courts. — The legislature may 
constitutionally grant a city court exclusive 
jurisdiction of offenses occurring within 
the city limits and embraced within the ju- 
risdiction of a justice of the peace. State 
vi Baskerville, 141 .N.C.. 811, 53+ S.E) 742 
(1906); but such exclusive jurisdiction can- 
not extend beyond the city limits. State 
“we boster san ran. (34)! 73.0, al PIM (1914). 

Jurisdiction Given Over Crimes below 
Grade of Felony.—In order that recorders’ 
courts might be permitted to take cogni- 
zance of crime and try criminals without in- 
dictment, all crimes below the degree of 
felony have been declared to be “petty mis- 
demeanors” by subdivision (3) of this sec- 
tiOnamotatee vw. eBoykinwe 211 eNO 407%, o1.90r 
S.E. 18 (1937). 


By virtue of this section a municipality 


create a recorder’s court with jurisdiction 
to try cases which involve criminal acts 
below the grade of felony, committed with- 
in a radius of five miles outside its cor- 
porate limits. State v. Ballenger, 247 N.C. 
216, 100 S.E..2d 351 (1957). 

Such Offenses Designated Petty Mis- 
demeanors.—The legislature has declared 
in this section that criminal offenses be- 
low the grade of felony committed within 
the corporate limits of the municipality or 
within five miles thereof are petty mis- 
demeanors, and for such offenses N. C. 
Const., art. 1, § 13, authorizes the legisla- 
ture to provide means of trial other than 
by (common-law) jury. Roebuck v. City 
of New Bern, 249 N.C. 41, 105 S.E.2d 194 


(1958). 
Concurrent Jurisdiction of County Re- 
corder’s Court. — County recorder’s court 


and a municipal recorder’s court in the 
county were held to possess concurrent 
jurisdiction of general misdemeanors com- 
mitted within the territorial limits of mu- 
nicipal recorder’s court. State v. Sloan, 23 
N.C. 547, 78 S.E.2d 312 (1953). 

Applied in State v. Dove, 261 N.C. 366, 
134 $.E.2d 683 (1964). 

Cited in State v. Johnson, 251 N.C. 
111 §.E.2d 297 (1959). 


339, 


is vested with power and authority to 


§ 7-191. Jurisdiction to recover penalties.—The recorder’s court shall 
also have jurisdiction to try all actions for the recovery of penalties imposed by 
law, or by any ordinance of the municipality in which the court is located, for 
any offense committed within the corporate limits of the municipality or outside 
thereof within five miles of the corporate limits, and all such penalties shall be 
recovered in the name of the municipality. (1919, c. 277, s. 10; C.S., s. 1542; 
Be DiGi Sy ad) 

Local Modification. — City of Belmont: 
YOR Sa Be aye: ELE Ge Be Oka: 
of Burlington: 1951, c. 452; Town of Dallas: 
1951, c. 963, s. 2. 


§ 7-192. Disposition of cases when jurisdiction not final. — In all 
cases heard by the recorder against any person for any offense whereof the court 
has not final jurisdiction and in which probable cause of guilt is found, such 
person shall be bound in a bond or recognizance with sufficient surety to appear 
at the next succeeding term of the superior court of the county for the trial of 
criminal cases, and in default of such bond or recognizance he shall be com- 
mitted to the common jail of the county to await trial; but in all capital cases 
such person shall be committed to the common jail of the county without bail. 


(1919 cinor: Cans, e501543%) 


§ 7-193. Disposition of cases when jurisdiction final. — All persons 
pleading guilty or convicted in the court of any offense of which the court has 
final jurisdiction shall be fined or imprisoned, according to law, and any person 
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Editor’s Note. — The 1925 amendment 
extended the radius from two to five miles 
of the corporate limits. 


§ 7-194 


entering a plea of guilty, 
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or who may be convicted of any such offense, shall 


also pay the costs of the prosecution. (1919, c. 277, s. A3sGiSxjswib44) 


§ 7-194. Sentences to be imposed.—When any person is convicted, or 
pleads guilty, of any offense of which the court has final jurisdiction, the recorder 
may sentence him to the common jail of the county in which the court is held, 
to be assigned to work under the State Highway and Public Works Commission ; 


or when such person is a woman or an 


infant of immature years, the recorder 


may sentence him or her to the city or county workhouse or State reformatory, 
or other penal institution provided by law for such purposes. (LOINC. “2/2. 


SC.\Se's, 154551945, 5.635.) 


Cross References. — As to sentencing 
prisoners for work under the supervision 
of the State Highway and Public Works 
Commission, see $§ 148-30 and 148-32. See 
also § 7-244. 

Editor’s Note. — The 1945 amendment 
struck out the words “and assign him to 


provided by law” ending at the semi-colon 
and inserted in lieu thereof the words “to 
be assigned to work under the State High- 
way and Public Works Commission.” It 
also struck out the former provision relat- 
ing to sentence to work upon the roads of 
another county. 


work on the public roads of the county as 


§ 7-195. Appeal to superior court.—Any person convicted of any offense 
of which the recorder has final jurisdiction may appeal to the superior court of 
the county from any judgment or sentence of the recorder, in the same manner 
as is now provided for appeals from courts of justices of the peace. Upon such 
appeal the defendant shall be required to give bond or recognizance with sufficient 
surety for his appearance at the next term of the superior court; and in default 
thereof the recorder shall commit him to the county jail of the county until he 
shall give bond or be otherwise discharged by law. (1919, c. 2188.1 Qik ars 
s, 1546.) 

Local Modification.—Pitt: 1937, c. 134; 
City of Belmont: 1949, c. 871, s. 4; Town 
of Dallas: 1951, c. 963, s. 3;. Town of 
Southern Pines: 1959, c. 74, s. 2. 


Quoted in State v. Johnson, 251 N.C. 
339, 111 S.E.2d 297 (1959). 


§ 7-196. Costs paid to the municipality.—All costs incurred in issuing 
warrants and serving the same in cases where the recorder has not final juris- 
diction, and for the service of process arising in such cases when the process is 
served by the officer of the municipality, except as hereinafter provided, shall be 
paid to the municipality; and officers serving process issued from said court 
shall be allowed the same fees as are now allowed sheriffs in like cases, the same, 
when collected, to be paid over as herein provided. Where such officer is not 
an officer of a municipality such costs shall be dealt with as is now provided 


by Taw? (1919, cx277 rs Ge, Sis ta47") 


Local Modification. — Johnston: 1957, c. 
619, s. 3. 
_ § 7-197. Seal of court.—The recorder’s court shall have a seal with the 
impression, “The* Recorder’s Court’ ‘of the City of ....--...... »’ which seal 


shall be used in the attestation of writs, warrants, or other process, acts, judg- 
ments, or decrees of the court, in the same manner and to the same effect as the 
seal of other courts in the State; but no process issuing from the court, to be 
executed within the county in which court is held, shall require attestation 
By Seal? (1919) CP 277 ee lie Ge oe Se to.) 


Local Modification. — City of Belmont: 963, s. 4; Town of Siler City: 1953, c. 607, 
TOAD Ca Orly Se De) Lf OWT On Dallaseel God Cem Seid. 


§ 7-198. Issuance and service of process.—The recorder may issue 
process to the chief of police of the municipality in which the court is held, or to 
the sheriff, constable, or other lawful officer of the county in which the munici- 
pality is located, or to any other county in the State; and such process, when 
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attested by the seal of the court, shall run anywhere in the State, and shall be 
executed by all public officers authorized to execute process, and be returned by 
them according to law. 

The summons, warrant of arrest, and every other writ, process, or precept is- 
suing from a recorder’s court or other court inferior to the superior court, except 
justices of the peace, may be signed by the recorder, vice recorder, or pre- 
siding justice of the court, or by the clerk of the court or deputy clerk, where 
the court has a clerk or deputy. (1919, c. 157; 1919, c. 277, s. 12; C. S., s. 1549.) 


Local Modification. — City of Belmont: 
1949, c. 871, s. 6; Town of Dallas: 1951, c. 
9635, s. 5. 

Proper Proceeding.—Under the proceed- 
ings established in “recorders’ courts,” the 
complaint and warrant — which, if neces- 
sary, must be construed together — have 
been established as the proper proceeding, 
just as has come down from the common 
law as to crimes the punishment of which 


This section does not confer upon police 
sergeants the power to issue warrants. 
State v. Blackwell, 246 N.C. 642, 99 S.E.2d 
867 (1957). 

Search Warrant for Illegal Liquor. — 
Under this section in conjunction with § 
18-13, the deputy clerk of a municipal 
court had authority to issue a search war- 
rant for illegal liquor. State v. Mock, 259 
N.C. 501, 130 S.E.2d 863 (1963). 


is within the jurisdiction of a justice of the 
peace. State v. Boykin, 211 N.C. 407, 191 
S.E. 18 (1937). 


§ 7-199. Vice recorder; election and duties.—The governing body of 
the municipality shall, at the same time and in the same manner as is provided 
in this article for the election of the first recorder, elect a vice recorder, who shall 
have the jurisdiction and authority conferred upon the recorder when the recorder 
shall be prevented from attending to his duties on account of sickness or other 
temporary disability or by reason of his temporary absence. The vice recorder 
shall receive the compensation allowed to the recorder for such services for the 
time that he may render such service, the compensation of the vice recorder to 
be deducted from the salary of the recorder, and the vice recorder shall be there- 
after elected by the governing body of the municipality for the same term as the 
recorder is elected, and any vacancy occurring in the office of vice recorder shall 
be filled in the same manner as is provided for the filling of vacancies in the 
office of recorder. (1919, c. 277, s. 13; C. S., s. 1550.) 

Local Modification. — City of Belmont: 

1949, c. 871, s. 7; Town of Dallas: 1951, c. 
963, s. 6. 


§ 7-200. Clerk of court; election and duties; removal; fees.—The 
clerk of the recorder’s court shall be elected by the governing body of the city or 
town at the same time and for the same term as the vice recorder, and all 
vacancies in the office of the clerk of the court shall be filled in the manner 
provided for filling vacancies in the office of vice recorder. Before entering upon 
the duties of his office, the clerk shall enter into a bond, with sufficient surety, in 
a sum to be fixed by the governing body of the municipality, not to exceed five 
thousand dollars, payable to the State, conditioned upon the true and faithful 
performance of his duties as such clerk and for the faithful accounting for and 
paying over of all money which may come into his hands by virtue of his office. 
The bond shall be approved by the governing body and shall be filed with the 
clerk of the superior court of the county. The clerk shall make monthly settle- 
ments with the county and city treasurers for all money which has come into 
his hands belonging to either. The clerk of the governing body of the munici- 
pality shall ex officio discharge the duties of the clerk of the court, unless the 
governing body shall elect some other person to discharge the duties. The gov- 
erning body of the municipality shall have the right to remove the clerk of the 
court, either for incapacity or for neglect of the duties of his office; and in case 
of a vacancy for any cause the office shall be filled in the manner hereinbefore 
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provided. Provided, that the governing body of the municipality is hereby au- 
thorized to provide a schedule of fees to be charged by the clerk of said court. 
C1919, Cu 27/orss.2l; LOR CRS Gsm Sol e125 ner a2, °8-. 04) 

Local Modification. — City of Belmont: Editor’s Note. — The 1925 amendment 
1949, c. 871, s. 8, amended by 1951, c. 964, added the proviso at the end of this sec- 
S823. fOwi.OlwDallas¢e1951,).¢..963, sreis.) tion. 
city of Wilson: 1955, c. 529; town of Cited in Stephens v. Dowell, 208 N.C. 
Southern Pines: 1959, c. 74, s. 3. 555, 181 S.E. 629 (1935). 


§ 7-200.1. Deputy or assistant clerks of court. — The governing 
body of the municipality may, at any time it deems necessary and in the same 
manner as is provided in this article for the election of the clerk of court, elect 
a deputy or assistant clerk of court, who before entering upon his duties shall 
enter into a bond, in the same manner and amount as is now required for the 
clerk of court. Upon compliance with the provisions of this article, such as- 
sistant or deputy clerk shall be as fully authorized and empowered to perform 
all the duties and functions of the office of clerk of municipal recorder’s court as 
the clerk himself and shall be fully empowered to issue all process of the court, 
administer oaths, receive moneys and do all other things necessary to the oper- 
ation of his office. The compensation of such office shall be fixed by the governing 
body of the municipality, shall consist of a salary only, which salary shall not 
be subject to be diminished during such deputy’s or assistant’s term of office. 
Provided, the clerk of the municipal recorder’s court shall be held responsible 
for the official acts of such deputy or assistant clerk. Provided, further, that the 
election of a deputy or assistant clerk under this article shall be in the discretion 
of the governing body of the municipality subject to their finding that a deputy 
or assistant clerk is necessary to the operation of the court. (1959, c. 858.) 


§ 7-201. Clerk to keep records.—lIt shall be the duty of the clerk of the 
court to keep an accurate and true record of all costs, fines, penalties, forfeitures, 
and punishments by the court imposed, and the record shall show the name and 
residence of the offender, the nature of the offense, the date of the hearing of 
the trial, and the punishment imposed, which record shall at all times be open to 
inspection by any of the city authorities, or other person having business relat- 
ing to the court. The clerk shall keep a permanent docket for recording all the 
processes issued by the court, which shall conform to the dockets kept by the 
clerk of the superior court. He shall also keep in proper files, to be provided by 
the city, a record of all cases which shall be disposed of in the court and the 
disposition made thereof. (1919, c. 277, s. 173.C. S:, s.1552.) 


Local Modification. — City of Belmont: 
1949, c. 871, s. 9; Town of Dallas: 1951, c. 
963, (Ss, 8. 

Clerk’s certificate is accepted as true in 
the absence of positive proof to the con- 


Failure of judge to sign the minutes of 
the court or the judgment in criminal cases, 
except capital, does not affect the validity 
of the judgment. State v. Dawkins, 262 
N.C. 298, 136 S.E.2d 632 (1964). 


trary. State v. Dawkins, 262 N.C. 298, 136 
S.E.2d 632 (1964). 


§ 7-202. Clerk to issue process.—The clerk of the court shall have all 
the power and authority now conferred upon justices of the peace to issue war- 
rants for the arrest of all persons charged with the commission of offenses within 
the territory fixed in this article which warrants, however, shall be made return- 
able before the recorder of said court at the next sitting thereof, and shall be 
issued only upon affidavit made as now required by law to support warrants 
issued by justices of the peace. The clerk shall also have all power and au- 
thority of justices of the peace or clerk of the superior court to issue subpoenas 
or other process, to run anywhere within the State; and when such subpcenas 
or other process shall run beyond the county in which the court is located the 
same shall be attested by the seal of the court, and shall also be signed by the 
recorder-1(1 919 wica277;is.1 835 Gy Se siobs5as) 
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§ 7-203. Prosecuting attorney; duties and salary.—There shall be a 
prosecuting attorney in the court, who shall appear for the prosecution in all 
cases therein and, when specially requested by the governing body of the munici- 
pality and the recorder, shall assist in the prosecution of all cases which may be 
bound over or appealed from the court to the superior court; for his services 
he shall be paid such amount per annum as may be fixed by the governing body, 
at the same time and in the same manner as is provided for fixing the salary 
of the recorder. The prosecuting attorney may, or may not, perform the duties 
of city attorney, in the discretion of the governing body of the municipality : 
Provided, that the governing body of any such municipality is hereby authorized 
to provide a schedule of fees to be charged by said prosecuting attorney. (1919, 
CHLAANS AG | OVS PSO1554541 9259 61329886) 


Local Modification. — Lenoir: 1949, c. 
1237; City of Belmont: 1949, c. 871, s. 11; 
City of Fayetteville: 1951, c. 213; Town of 
Dallas: 1951, c. 963, s. 9; Town of Kerners- 
ville: 1955, c. 282, s. 2; town. of Siler City: 


1953, c. 607, s. 4; town of Southern Pines: 
LIS9/ CPA, se As 

Editor’s Note. — The 1925 amendment 
added the proviso at the end of this sec- 
tion. 


§ 7-204. Jury trial, as in justice’s court.—In all trials in the court, upon 
demand for a jury by the defendant or the prosecuting attorney representing the 
State, the recorder shall try the same as is now provided in actions before justices 
of the peace wherein a jury is demanded, and the same procedure as is now 
provided by law for jury trials before justices of the peace shall apply: Provided, 
however, that the compensation allowed jurors in all cases wherein the superior 
court has heretofore had final jurisdiction shall be the same as is allowed jurors 
in the superior court of the county in which the recorder’s court is estab- 


eneo eit oae, 24/ See C. .. s.1555,) 


Local Modification—Burke: 1931, c. 335; 
Craven: 1929, c. 115, s. 1; Currituck: 1951, 
CL .912,) 58-02, e0netlalitax: 1945 ~%c..628,\:s0 2: 
Hoke: Pub. Loc. 1937, c. 408; Martin: 1951, 
C183; ' Pitts 1937, ¢)- 134; “Washington: 
1951, c. 589; town of Asheboro: 1947, c. 
930, s. 2; city of Belmont: 1949, c. 871, s. 
12; town of Cherryville: 1951, c. 660; 
town of Dallas: 1951, c. 963, s. 10; city 
of Randleman: 1947, c. 930, s. 2; Chowan: 
1957, c. 701; Wake: 1963, c. 343; Bessemer 
City: 1959, c. 224; city of Wilson: 1955, c. 


1969, c. 38; town of Siler City: 1953, c. 
607, s. 5; town of Southern Pines: 1959, 
CATAL SHO; 

The number of which the jury shall 
consist under this section is determined by 
a reference to N.C. Const,, Art. IV, § 27, 
and § 7-150, with as much certainty as if 
actually set out in this section. Roebuck v. 
City of New Bern, 249 N.C. 41, 105 S.E.2d 
194 (1958). 

Provisions of §§ 7-250 and 7-252 Inap- 
plicable.—See note to § 7-250. 


573; town of Garner: 1955, c. 459; town of 
Liberty: 1965, c. 477; town of Mooresville: 


Quoted in State v. Johnson, 251 N.C. 
339, 111 S.E.2d 297 (1959). 


§ 7-205. Continuances, recognizances, and transcripts. — The re- 
corder’s court shall have the same authority to grant continuances, take bonds 
and recognizances, and render judgments on forfeited bonds and recognizances, 
as is now vested by law in the superior courts, and the procedure regulating 
the issuing and service of notices against defendants and their sureties upon 
bonds and recognizances, and all other proceedings in taking and enforcing 
judgments in such cases, shall be the same as in the superior court in like cases. 
Transcripts of any judgments rendered may be docketed in the superior court of 
the county in which such court is held, in the same manner and with the same 
effect as judgments of other courts docketed as provided by law. (1919, c. 277, 
siZiiGs Shto91556.) 


§ 7-206. Officers’ fees; fines and penalties paid.—In each case dis- 
posed of by the recorder where the defendant is convicted or pleads guilty, there 
shall, in addition to other lawful costs, be allowed the following fees, to be taxed 
as a part of the costs against the defendant, viz.: For recorder, one dollar in 
each case involving the breach of a municipal ordinance and any crime or 
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offense of which a justice of the peace has final jurisdiction, and a fee of two 
dollars in all other cases; for the prosecuting attorney, one dollar in all cases of 
violation of municipal ordinances and of any crime or offense of which a justice 
of the peace has final jurisdiction, and in all other cases a fee as now provided by 
law for solicitors prosecuting in the superior court; and for the clerk of such 
court the same fees as are now allowed to clerks of the superior court in similar 
cases; but in all cases of the breach of municipal ordinances and cases of which 
a justice of the peace has final jurisdiction and in which the defendant pleads 
guilty, the fee herein allowed a prosecuting attorney may be remitted by the 
recorder in his discretion. All costs recovered and collected in the court, except 
as herein otherwise provided, shall belong to the municipality and be paid into 
the treasury thereof. All fines and penalties collected shall be paid by the clerk of 
the court to the county treasurer as provided by law, and all fees allowed by law 
for an arrest or serving other process in a criminal action, when the same shall 
have been made by the chief of police or other officer who shall be on a salary, 
shall be paid over to the treasurer of the municipality for the use of the same, 
and to reimburse it for the expense of maintaining and supporting the court. 
Where a municipal recorder’s court is established or may be established in a 
municipality wherein the territorial jurisdiction of said municipal recorder’s court 
is composed of portions of two or more counties the fines and forfeitures col- 
lected by or paid into said municipal recorder’s court shall be paid to the county 
treasurer for distribution according to law of the county in which the crime was 
committed which resulted in the indictment and conviction and because of which 
said fines or penalties were collected and paid; except that the provisions of this 
sentence shall not apply to the following counties: Alamance, Cabarrus, Catawba, 
Edgecombe, Guilford and Nash. (1919, c. 277, s. 14; C. S., s. 1557; 1955, c. 707.) 
Local Modification.—Cabarrus: 1937, c. ing the governing bodies of municipalities 
279; Harnett: 1933, c. 75, s. 1(g); City of to fix certain fees, see §§ 7-186, 7-200, 7- 
Belmont: 1949, c. 871, s. 18; Town of Dal- 203. 
lass 951 c. 963,05. Jae Editor’s Note. — The 1955 amendment 
Cross Reference.—For sections authoriz- added the last paragraph in this section. 


§ 7-207. County to pay for offenders’ work on roads.—Whenever, 
under any judgment of the court, any defendant is sentenced to work upon the 
public works of the county, or to pay a fine and the costs of the prosecution, or 
costs only, and the defendant shall in fact work out the sentence or fine and 
costs, or either, upon such public works, then the county shall be liable for and 
shall pay to the treasurer of the municipality one half the amount of the costs 
taxed in the cause: Provided, the sentence imposed shall be of sufficient, length 
to reimburse the county for one half of such costs. (1919, c. 277, s. 19; C. S., 
8) 1558211945 ;(e<.6352) 

Local Modification. — City of Belmont: substituted the words “public works of” for 
1949, c. 871, s. 14; Town of Dallas: 1951, the words “public roads or other public 


c. 963, s. 12. work in” and made other alterations in 
Editor’s Note. — The 1945 amendment phraseology in conformity to such change. 
§ 7-208. Prosecutor may be taxed with costs. — The recorder shall 


have full power, in any case in which he shall adjudge that the prosecution was 
not required by the public interests, to tax the prosecutor with the costs of such 
action; and in the event the recorder shall adjudge that prosecution is frivolous 
or malicious, he may imprison the prosecutor for the nonpayment of such costs, 
as provided by law for similar cases in other courts. When the costs are paid, 
they shall belong to the city. (1919, c. 277, s. 20; C. S., s. 1559.) 


§ 7-209. Justice of the peace to bind defendants to recorder’s 
court; procedure thereon.—In case any justice of the peace residing within 
the territory above mentioned shall bind any person over for any offense com- 
mitted within said territory, of which the justice has committing, but not final, 


96 


§ 7-210 1970 IntTERIM SUPPLEMENT TO Vot. 1B § 7-214 


jurisdiction, but of which the recorder’s court has final jurisdiction, then such 
justice of the peace, instead of binding the defendant over to the superior court of 
the county, shall bind him to appear at the recorder’s court on the day succeed- 
ing the trial before the justice, at ten o’clock A.M. The justice of the peace shall 
at once turn over the case to the clerk of said court, and the clerk shall, upon 
receipt of the same, enter the case upon the docket of the court, and the recorder 
shall try such person either upon the original warrant under which he was bound 
over or upon a new warrant to be issued by him for such offense. In all cases 
the recorder shall have the right to amend any warrant issued by him or by the 
clerk of the court, or sent up by any justice of the peace as hereinbefore pro- 
vided, in the same manner and to the same extent as justices of the peace are 
now authorized by law to make amendments to warrants in justices’ courts. 


IO Nchi2/71.6022 0C. SJosht 5602) 


§ 7-210. Transfer of certain cases to recorder’s court.—All cases 
which shall be pending in any recorder’s, police, mayor’s, or other municipal 
court in the counties where the courts provided for in this article shall be 
established shall, after the election and qualification of the recorder and other 
officers authorized and required by this article, be transferred to the recorders’ 
courts of the respective municipalities, to be tried in the manner and in accor- 
dance with the procedure provided; but no case pending in the superior court 
of any county at the time this article takes effect shall be transferred to the 
recorder’s court, except by order of the presiding judge thereof. No cause shall 
be removed from the recorder’s court as is now provided for the removal of 
eal an one justice of the peace to another. (1919, c. 277, s. 23: C. Sees 
1561. 


§ 7-211. Jurisdiction of justice of the peace after three months 
delay.—lI{ any criminal offense committed within the jurisdiction of any re- 
corder’s court, of which said court is given original, exclusive and final jurisdic- 
tion, is not prosecuted to a final termination within three months after the 
commission of the offense, any justice of the peace within the territory shall 
acquire jurisdiction to issue his warrant, apprehend the offender, and dispose 
of such warrant as is now provided by law. CLOTOA CHAT A S23 ACAS 1562.) 

Local Modification. — City of Belmont: 

1949, c. 871, s. 15; Town of Dallas: 1951, 
c. 963, s. 13. 


§ 7-212. How municipal recorders’ courts may be abolished.—The 
governing body of any municipality shall have the same power, to be exercised 
in the same manner, subject to the same limitations, to abolish municipal re- 
corders’ courts as is given the board of commissioners of any county to discon- 
tinue a county recorder’s court, under the provisions of § 7-239, (1919, c. 277, 


BNO HGyeo, 62115822) 


§ 7-213. Extension of jurisdiction. — In any city or town within the 
State of North Carolina, having a population of five thousand inhabitants or 
more, where there is now maintained a recorder’s court under and by virtue of 
the law, or in which a recorder’s court may be hereafter established and main- 
tained, it shall be lawful for the governing body of any such city or town, and the 
board of county commissioners of the county in which such city or town shall 
be located, to extend the jurisdiction of the recorder’s court in such city or town 
to the township in which such city or town is located, in the manner described 
in the following sections. (1921, c. 216, s.1;C. S., s. 1562(a).) 


§ 7-214. Meeting of town and county authorities; election.—When- 
ever the governing body of any city or town, as described in § 7-213, and the 
board of county commissioners of the county in which the same shall be located, 
shall desire to extend the jurisdiction of the recorder’s court in such city or town 
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to include the whole township, as set forth in § 7-213, the mayor of such city or 
town and the chairman of such board of county commissioners shall call a joint 
meeting of the two boards, to be held at any place within such township as they 
may agree upon, and if a majority of each of such boards, at such meeting, shall by 
a joint resolution vote in favor of the extension of the jurisdiction of the recorder’s 
court as herein described, then at such joint meeting the governing body of the 
town or city, and the board of county commissioners of the county, shall pass a 
joint resolution calling an election, submitting to the voters of the entire town- 
ship the question of the extension of said municipal court, and that election shall 
be conducted by the county commissioners in the same manner as is prescribed 
for the conduct of elections for the establishment of municipal recorders’ courts 
by the governing bodies of cities and towns, insofar as said procedure is ap- 
plicable; the result of the election shall be recorded in the minutes of the county 
commissioners and certified to and recorded in the minutes of the governing body 
of the town or city; the form of the ballot shall be as prescribed in § 163-155, 
subsec. (e), and if by such election such resolution is adopted it shall have the 
effect of conferring upon the recorder’s court in such city or town the same 
powers, authority, and jurisdiction as to offenses or crimes committed within the 
township in which such city or town is located as such court would have had if 
the same had been committed in such city or town: Provided, however, that the 
extension of the jurisdiction of such recorder’s court as herein described shall 
not have the effect of in any way extending or affecting in any manner whatsoever 
any ordinance or other law pertaining exclusively to such city or town. (1921, c. 


216, s. 2; C. S., s. 1562(b).) 


§ 7-215. Police powers.—Whenever the jurisdiction of any recorder’s 
court shall have been extended as described in §§ 7-213 to 7-216, such action shall 
thereupon confer upon the police officers of such city or town the same powers 
and authority in making arrests for crimes and offenses committed anywhere 
within the township in which such city or town shall be located, as is now or 
may hereafter be conferred upon sheriffs or their deputies within their respec- 
tive counties. (1921, c. 216, s. 3; C. S., s. 1562(c).) 


§ 7-216. Resolution for extension filed with each board as records. 
—Whenever the governing board of any city or town and the county commis- 
sioners of the county shall have adopted the resolution extending the jurisdiction 
of the recorder’s court as described in §§ 7-213 to 7-216, a copy of such resolution 
duly signed by the mayor and clerk of such city or town, and the chairman and 
clerk of such board of county commissioners, shall be duly filed with each board, 
and shall be kept and maintained as a part of their official records. (1921, c. 
216; Sea CUS sa OAc) ae 


§ 7-217. Jurisdiction not to extend to other municipalities. — No 
court hereafter established by the governing body of any city or town shall have 
jurisdiction over the territory within the corporate limits of any other incorpo- 
rated city or town, or outside the county in which the city or town establishing 
such court is located. (1925, c. 280.) 

Local Modification. — Craven, Edge- 
combe, Nash, Robeson: 1925, c. 280. 


ARTICLE 25. 
County Recorders’ Courts. 


§ 7-218. Established by county commissioners. — In any county in 
> a : “gy 
which a municipal recorder’s court may not be established under the provisions 
of this subchapter, or in which such court has in fact not been established in 
the county seat, the board of commissioners may, in their discretion, establish a 
recorder’s court for the entire county, which shall be a court of record and 
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shall be held at the county seat, or other place within the county provided by 
the board of commissioners. (1919, c. 277, s. 25; C. S., s. 1563; 1921, ¢. 110, s. 
1; 1943, c. 543.) 


Local Modification.—Caldwell: Pub. Loc. The county recorder’s court in Pam- 
1931, c. 138; Halifax: 1945, c. 627; Hender- _lico County is a duly constituted court un- 
son; 1927, c. 103; 1937, c. 97; 1939, c. 238; der this section. State v. Mercer, 249 N.C. 
Orange: 1947, c. 214, s. 1; Richmond: 1941, 371, 106 S.E.2d 866 (1959). 


c. 60; Swain: Pub. Loc. 1939, c. 499. Stated in State v. Norris, 206 N.C. 191, 
Cross Reference. — As to continued ex- 173 S.E. 14 (1934). 
istence and ultimate abolition of courts in- Cited in State v. Morgan, 246 N.C. 596, 


ferior to the superior court, and their re- 99 S.E.2d 764 (1957); State v. Clayton, 

placement by district courts, see § 7A-3. 251 N.C. 261, 111 S.E.2d 299 (1959); 
Editor’s Note. — The 1943 amendment State v. Lowe, 254 N.C. 631, 119 S.E.2d 

added at the end of this section the follow- 449 (1961); State v. Cook, 273 N.C. 377, 

ing words “or other place within the county 160 S.E.2d 49 (1968). 

provided by the board of commissioners.” 


§ 7-219. Recorder’s election, qualification, and term of office.—The 
court shall be presided over by a recorder, who shall have the same qualifications 
as provided for recorders of municipalities. The first recorder shall be elected 
by the board of commissioners of the county, either at the time of the establish- 
ment of the court or within thirty days thereafter, and shall hold the office until 
the next regular election wherein county officers are elected, and until his suc- 
cessor shall be duly elected and qualified; and should a vacancy occur in said 
office at any time, the same shall be filled by the election of a successor with the 
qualifications herein provided, for the unexpired term, by the board of county 
commissioners at a regular or special meeting called for that purpose. The suc- 
cessor of the first recorder herein provided for and each succeeding recorder 
shall be nominated and elected in the county in the same manner and at the same 
time as is now provided by law for the nomination and election of the elective 
officers of the county and in the general election for such elective officers. Before 
entering upon the duties of his office the recorder shall take and subscribe an 
oath of office as is now provided by law for justices of the peace, and shall file 
the same with the clerk of the superior court of the county, who shall duly record 
the same in a book kept for that purpose. The recorder’s salary shall be fixed in 
advance by the board of commissioners, and paid out of the county funds upon 
vouchers, and shall not be increased or decreased during his term. (1919, c. 
2A ASU 2 ELS. S81 5642) 

Local Modification. — Henderson: 1939, Cross References.—As to forms of oaths 
c. 238; Mecklenburg: 1937, c. 253; Orange: required of justice of the peace, see §§ 11-6, 
1947, c. 214, s. 2; Perquimans: 1943, c. 742; 11-7, 11-11; N.C. Const., Art. VI, § 7. As 
1951, c. 42; Scotland: 1925, c. 171; Wash- to penalty for failure to take oaths, see § 
ington: 1949, c. 1102; Caldwell: 1965, c. 128-5. 

1481; Hertford: 1957, c. 660; Randolph: 
1953, c. 444, 


§ 7-220. Time and place for holding court.—The court shall be open 
for the trial of all criminal causes of which it has jurisdiction at least one day 
of each week, to be fixed by the board of county commissioners, and shall con- 
tinue its session from day to day until all business is transacted by trial, con- 
tinuance, or otherwise. The session of the court shall be held in the county 
courthouse or other place within the county provided by the board of commis- 
sioners for that purpose. Special sessions of the court may be called by the 
recorder as the necessities may require. (1919, c. 277, s. 26; C. S., s. 1565.) 

The Recorder’s Court of Pamlico County a certain day, such court was a court of 
has jurisdiction to try a defendant on a competent jurisdiction to try the defen- 
charge of operating a motor vehicle on a_ dant for such offense on that day. State 
public highway while his license was re- v. Mercer, 249 N.C. 371, 106 S.E.2d 866 
voked, and when the judge of that court (1959). 
testified that he held a session of court on 
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§ 7-221. No subsequent change of judgment. — When any case has 
been finally disposed of by the recorder and judgment pronounced therein, the 
case shall not thereafter be reopened or the judgment or sentence rendered 
therein changed, modified or stricken out by the recorder after the adjournment 
of the regular weekly term of court or after the adjournment of any special term 
of court by the recorder. (1919, c. 277, s. 26; C. S., s. 1566.) 


§ 7-222. Criminal jurisdiction.—The court shall have jurisdiction in all 
criminal cases arising in the county which are now or may hereafter be given 
to a justice of the peace, and, in addition to the jurisdiction conferred by this 
section, shall have exclusive original jurisdiction of all other criminal offenses 
committed in the county below the grade of a felony as now defined by law, and 
the same are hereby declared to be petty misdemeanors: Provided, however, that 
where a special court or recorder’s court shall legally exist within such county 
by virtue of a special act of the legislature passed before the amendments to the 
Constitution in reference thereto, then the county recorder’s court, as established 
in this article, shall not have jurisdiction of criminal cases within the territory 
of such existing recorder’s court, so as to interfere with or conflict with the 
existing recorder’s court, but shall have concurrent jurisdiction where the juris- 
diction of the two courts covers the same causes or the same subject matter. 
This article and the establishment of any court thereunder shall not be construed 
to repeal, modify or in anywise affect any existing special court or recorder’s 
court by virtue of such former special acts herein referred to. (1919, c. 277, 
S27 BNC ise llO/a) 


Local Modification. — Franklin: 1943, c. 
350; Orange: 1947, c. 214, s. 4. 

Concurrent Jurisdiction of Municipal 
Recorder’s Court. — County recorder’s 
court and a municipal recorder’s court in 
the county were held to possess concur- 
rent jurisdiction of general misdemeanors 
committed within the territorial limits of 
municipal recorder’s court. State v. Sloan, 
238 N.C. 547, 78 S.E.2d 312 (1953). 

Jurisdiction of Municipal-County Courts. 


to § 7-240 have exclusive jurisdiction of all 
misdemeanors except minor misdemeanors, 
with respect to which they have concurrent 
jurisdiction with justices of the peace under 
this section. State v. Davis, 253 N.C. 224, 
116 S.E.2d 381 (1960). 

Applied in State v. Morgan, 246 N.C. 
596, 99 S.E.2d 764 (1957). 

Cited in State v. Norman, 237 N.C. 205, 
74 S.E.2d 602 (1953); State v. Lowe, 254 
N.C. 631, 119 S.E.2d 449 (1961). 


—Municipal-county courts created pursuant 


§ 7-223. Jurisdiction and powers as in municipal court. — The re- 
corders of county courts provided for in this article shall be vested with all 
the jurisdiction and authority conferred upon recorders of municipal courts, in 
like manner and to the same extent as if such jurisdiction and authority had 
been specifically in this section set forth, insofar as such jurisdiction and 
authority are applicable to such courts, and the provisions of this subchapter 
relative to municipal recorders’ courts shall in all things apply to the county 
recorders’ courts where same are not inconsistent and insofar as same are 
practically applicable: Provided, this section shall not take away the jurisdiction 
of a mayor to try breaches of ordinances when such city has no other municipal 
court. (1919, c. 277, s. 34; C. S., s. 1568.) 

Local Modification.—Bertie: 1943, c. 772; Cited in State v. Clayton, 251 N.C. 261, 
Nash: c. 768. 111 S.E.2d 299 (1959). 


§ 7-224, Removal of cases from justices’ courts. — When, upon 
written request made before entering on the trial of any cause before any justice 
of the peace, it shall appear proper for the cause to be removed for trial to some 
other justice, as is now provided by law, the cause may be removed for trial 
to the recorder’s court of the county. (1919, c. 277, s. 28; C. S., s. 1569; 1921, 
CM10. S163. ) 

Local Modification.—Cleveland, Lenoir: 
1933, c. 277; 1939, c. 63; Mecklenburg: 
1933, c. 277; 1937, c. 386. 

Editor’s Note.—Prior to the 1921 amend- 
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ment this section read “upon affidavit, etc.,” 
instead of “upon written request, etc.,” as 
it now stands. 


§ 7-225 1970 INTERIM SUPPLEMENT TO VoL. 1B § 7-228 


§ 7-225. Defendants bound by justice to recorder’s court.—In all 
criminal cases heard by a justice of the peace or other committing magistrate of 
the county against any person for any offense included within the exclusive juris- 
diction of the recorder’s court as provided in this article, and in which probable 
cause of guilt is found, such person shall be bound in a personal recognizance 
or surety to appear at the next succeeding session of the recorder’s court of 
the county, for trial; and in default of such surety such person shall be com- 
mitted to the common jail of the county to await a trial: Provided, that in the 
event any justice of the peace or other committing magistrate shall bind over 
to the superior court any person accused of a crime within the jurisdiction of 
the county recorder’s court, the clerk of the superior court shall, upon his own 
motion, transfer all papers in the case to the recorder’s court, and the case shall 
then stand for trial at the next succeeding term of said recorder’s court as if 
the defendant had been bound over to the recorder’s court in the first instance: 
and Provided further, that in the event any justice of the peace or other commit- 
ting magistrate shall bind over to the recorder’s court any person charged with 
an offense beyond the jurisdiction of said court, the said recorder shall cause the 
accused person to enter into a new bond with sufficient surety for his appearance 
at the next succeeding term of the superior court of the county, and shall trans- 
mit all papers in the case to the said superior court, but this shall be done with- 
out additional cost to the accused person. (1919, c. 277, s. 29; C. S., s. 1570; 
1921, 'c. 110,°s.4-) 

Local Modification. — Vance, Warren: 

Pub. Loc. 1927, c. 438. 


§ 7-226. Notice to accused of transfer; trial; obligation of bond.— 
Whenever the clerk of the superior court shall transfer the papers in any case 
from the superior court to a county recorder’s court, he shall at the same time 
issue a notice to the accused person and his surety, informing them that the 
cause has been so transferred and requiring the accused person to appear at the 
next succeeding term of said recorder’s court for trial, and, upon the service of 
said notice upon the accused person and his surety, at least five days before the 
beginning of the next succeeding term of the recorder’s court, the case shall 
stand for trial at said term and the bond given by the accused person for his 
appearance at the next term of the superior court shall in all respects be valid and 
binding to compel the appearance of the accused person at the said next succeed- 
ing term of said recorder’s court, and in case said notice is not served on the 
accused person and his surety at least five days before the beginning of the next 
succeeding term of the recorder’s court, then the case shall not be tried without 
the consent of the accused person until the following term of the recorder’s 


COlUtin Gl ZL nce bl Onss be Ss s2.t5/0 6a )a) 


§ 7-227. Trials upon warrants; by whom warrants issued.—All trials 
of criminal causes in said court shall be upon warrant issued by the clerk of the 
superior court or deputy clerk provided for in this article, or by the recorder or 
by any justice of the peace of the county. In either event such warrant shall 
be issued upon affidavit duly made and subscribed, setting forth the complaint 
against the defendant: Provided, the recorder shall have authority to amend 
the warrant and to allow amendment of the affidavit at any time before judgment. 
(UTS Tone cr oO Gr Sass 1571601920, c2110;'3."6.) 

Cited in State v. Turner, 220 N.C. 437, 

17 $.E.2d 501 (1941). 


§ 7-228. Jury trial as in municipal court.—In all trials in county re- 
corders’ courts, upon demand for a jury by the defendant or the prosecuting 
attorney representing the State, a jury shall be had in the same manner and 
under the same provisions as are set forth in this subchapter in reterence to 
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§ 7-231 


municipal courts, so far as the same may be practically applicable to a county 


court, (1919s e927 725s3402(255 seselO72;) 


Local Modification.—Burke: 1931, c. 335; 
Cabarrus: 1939, c. 347; Caldwell: 1951, c. 
369; Craven: 1929, c. 115; Halifax: 1945, 
c. 628, s. 2; Henderson: 1933, c. 316; Hoke: 
Pub. Loc. 1937, c. 408; Martin: 1945, c. 113; 
Orange: 1947, c. 214, s. 3; Pasquotank: 
1941, Gr "2133 srender-, 1945, c. 60s) Perqui- 
mans: 1929, c. 25;. ‘Tyrrell; *1943, “¢. 177: 
Chowan: 1957, c. 701; Randolph: 1959, c. 
1077, repealing Session Laws 1951, c. 414, 
and providing for e‘ection as to jury trials. 

Effect of Demand for Jury Trial in 
Craven County Recorder’s Court—Where 


Craven County recorder’s court, the juris- 
diction of the recorder’s court was ousted 


_and the Superior Court of Craven County 


was vested with exclusive original jurisdic- 
tion of the charges laid in the warrants, 
and the jurisdiction of the superior court 
was not derivative but original, and it 
was necessary for defendant to be tried on 
bills of indictment and not upon the orig- 
inal warrants. State v. Peede, 256 N.C. 
460, 124 S.E.2d 134 (1962). 

Cited in State v. Norman, 237 N.C. 205, 
74 S.E.2d 602 (1953). 


the defendant demanded a jury trial in the 


§ 7-229. Sentence imposed; fines and costs paid. — Whenever any 
person is convicted or pleads guilty of any offense of which the court has final 
jurisdiction, the recorder may sentence him to the common jail of the county in 
which court is held, and he may assign him to work under the State Highway 
and Public Works Commission. Provided, that in case the person so con- 
victed or pleading guilty shall be a woman or an infant of immature years, then 
the recorder may assign him or her to the county workhouse, reformatory, or 
other penal institution located in the county; or if there be none, any similar 
institution that may be located outside of the county to which judges of the 
superior court are authorized to sentence such person under the general laws of 
the State. All fines imposed by the court shall be collected by the clerk of such 
court or the deputy clerk thereof in the same manner as the clerk of the superior 
court collects fines imposed by the superior court; and, where a defendant is 
convicted and fails to pay the costs of such conviction, the county shall pay 
such costs as is allowed by law in similar cases before the superior court. (1919, 
Cot fag S925. 9.5 SL OLS pO ZINC SOG: 1940200352) 

Cross Reference.—As to sentencing pris- Editor’s Note.—The 1945 amendment re- 
oners for work under the supervision of the wrote the first sentence. 

State Highway and Public Works Com- 
mission, see §§ 148-30 and 148-32. 


§ 7-230. Appeals to superior court.—Any person convicted of any of- 
fense of which the county recorder has final jurisdiction may appeal to the superior 
court from any judgment or sentence of the court in the same manner as is now 
provided for appeals from the courts of justices of the peace; and any person 
tried before the recorder for any offense of which the court has not final jurisdic- 
tion shall, upon the recorder’s finding probable cause of guilt, be bound over to 
the superior court in the same manner as is provided by law in similar cases be- 
fore justices of the peace. (1919, c. 277, s. 33; C. S., s. 1574.) 


Derivative Jurisdiction. — When the su- 
perior court sits upon an appeal from a 
judgment of a justice of the peace in 
a criminal action, or a judgment of a 
recorder’s court under this section, it is 
sometimes said to be acting under the de- 
rivative jurisdiction of the court from 
which appeal is taken; the trial is had upon 
the warrant issued by the court which had 
jurisdiction and which is required to be 


transmitted to the court with the return to 
the appeal. State v. Boykin, 211 N.C. 407, 
191 S/H. 18° (1937)? 

Where the case is beyond the jurisdic- 
tion of the inferior court, it does not reach 
the superior court under this section by ap- 
peal, but by the process of “binding over,” 
and in such case only is an indictment nec- 
essary. State v. Boykin, 211 N.C. 407, 191 
S.E. 18 (1937). 


§ 7-231. Clerk of superior court ex officio clerk of county record- 


er’s court.—The clerk of the superior court of any county in which a county 
recorder’s court shall be established shall be ex officio clerk of such court. He 
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shall keep separate criminal dockets in his office for such court in the same 
manner as he keeps criminal dockets in the superior court; he shall otherwise 
possess all the powers and functions conferred upon, and discharge all the duties 
required of, clerks of the superior court under the general law; and he shall be 
liable upon his official bond as clerk of the superior court for all of his official acts 
and conduct in reference thereto. Whenever the clerk of the superior court acts 
ex officio as clerk of the recorder’s court or general county court, any assistant 
clerk or deputy clerk of the superior court in his office shall have power and au- 
thority to take affidavits, issue warrants and other process, administer oaths to 
witnesses and to perform any other duty in connection with said court under the 
direction of the clerk of the superior court, and for the acts of said assistant or 
deputy clerk, the clerk of the superior court shall be liable on his official bond to 
the same extent that he would have been liable if he had done the act himself. 
The preceding sentence shall not apply to recorder’s courts in Brunswick, Cam- 
den, Forsyth, Gates, Halifax, Martin, Moore, Perquimans and Vance counties. 


GIG1OF CIZ77 AS85607 CYS Grsiis 7/65 1935968346 91947 02.214, 18.58 195761805; ) 


Local Modification Columbus: 1925, c. The 1957 amendment deleted “Bladen” 
232; Mecklenburg: 1949, c. 955. from the list of counties in the last sen- 
Editor’s Note. — The 1935 amendment tence. 
added the last two sentences, and the 1947 Cited in State v. Boykin, 211 N.C. 407, 


amendment struck out “Orange” from the 191 S.E,. 18 (1937). 
list of counties in the last sentence. 


§ 7-232. Deputy clerk may be appointed.—Instead of having the clerk 
of the superior court to act ex officio as clerk of the recorder’s court or general 
county court, the board of commissioners of any county wherein a county re- 
corder’s court or general county court may be established may, at the time of the 
establishment of said court or at the time of fixing the county budget for any suc- 
ceeding year, call upon the clerk of the superior court to appoint a special deputy 
to act as clerk of the recorder’s court or general county court, and the clerk of the 
superior court shall within sixty days thereafter appoint a special deputy to act as 
clerk of the recorder’s court or general county court, unless the time for good 
cause shall be extended by the board of county commissioners. Said special deputy 
clerk shall assist the clerk of the superior court with the duties of his office and 
shall have all the power and authority in reference to the county recorder’s court 
or general county court conferred upon the clerk of the superior court by the pre- 
ceding section, and he shall do all things in reference to said recorder’s court or 
general county court under the direction of the clerk of the superior court of the 
county as fully as the clerk of the superior court would otherwise be authorized to 
do. The board of commissioners may require and fix the official bond of said 
special deputy clerk for the faithful performance of his duties and fix his salary, 
which shall be fixed before he enters upon his duties and shall not be lowered 
during his term of office. His term of office shall be for the same time as the term 
of the recorder of said court, unless he shall be sooner removed by the clerk of 
the superior court for cause, and shall cease at any time that the court itself shall 
cease to exist. This section shall not apply to Bladen, Brunswick, Camden, For- 
syth, Gates, Guilford, Halifax, Lee, Martin, Moore, Prequimans and Vance coun- 
tested LOO, Ce2/ dn Sai Cr 9. uSatlo4 O51935,.0346 9 194 7,.cw 214) ras082) 

Local Modification—Mecklenburg: 1949, rewrote this section, and the 1947 amend- 
c. 955. ment struck out “Orange” from the list of 
Editor’s Note. — The 1935 amendment counties in the last sentence. 


§ 7-233. Compensation of clerk when no deputy apopinted.—When 
no deputy clerk is appointed or elected by the board of commissioners, they are 
authorized to pay annually to the clerk of superior court an amount fixed by the 
board, which shall be in addition to any salary or fees theretofore allowed by law 
to the clerk of superior court, and which shall be in compensation for the services 
rendered by him as clerk of the county recorder’s court. Such compensation shall 
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be paid to the clerk of superior court so long as he shall perform the duties of 
clerk ex officio of the county recorder’s court. (1919, c. 277, s. 36; C. S., s. L572) 


§ 7-234. Deputy clerk to take oath of office.—If any deputy clerk shall 
be appointed as provided in this article he shall take the oath required of deputy 
clerks under the general law, and in addition thereto shall take and subscribe to 
an oath to perform faithfully all the duties required of him under this article, both 
of which oaths shall be recorded in the office of the clerk of the superior court, 
and such deputy clerk is further authorized to perform all duties of deputy clerk 
under the general law in addition to the duties set forth in this article. (1919, c. 
21) EST Re eel 7 On) 

Cross Reference.—As to oaths required, 
see §§ 2-13, 11-6, 11-7, 11-11; N.C. Const., 
Arte TS Sa: 


§ 7-235. Prosecuting attorney may be elected.—The board of com- 
missioners of any county availing itself of the provisions of this article may elect, 
at the same time, in the same manner, and for the same term as herein provided 
for the election of a deputy clerk, a prosecuting attorney for said court, and fix 
his compensation in such amount as they may deem suitable for the services to be 
rendered: Provided, that the board may require the county attorney to discharge 
the duties of prosecuting attorney in said court, and fix his compensation accord- 
inely: (LON ck27/ sass pet oatst1 0/9.) 

Local Modification. — Franklin: 1955, c. 
4; Montgomery: 1929, c. 112; Perquimans: 
1951, c. 41; Washington: 1941, c. 164, 


§ 7-236. Fees for issuing and serving process. — All justices of the 
peace, constables and sheriffs issuing or serving warrants or other process re- 
turnable to the recorder’s court shall have the same fees as are now prescribed by 
law, which fees shall be collected and paid out in the same manner and by the 
same officers as collect and distribute such fees in the superior court. (1919, 
eu22/ 18313 CaS: sao80s) 


§ 7-237. Costs and fees taxed as in municipal court.—Except as pro- 
vided in § 7-238, there shall be taxed in the county recorder’s court the same costs 
and fees for the benefit of the officers thereof as provided for municipal recorder’s 
court. Such costs and fees shall be collected by the clerk and paid over monthly 
to the treasurer of the county as county funds to be dealt with by the commis- 
SIONETS ol 11 OMGua/ (po oO Res Ofce at OSle) 

Cross Reference.—See § 7-206. 


§ 7-238. Fees taxed when county officer on salary; recorder’s court 
fund.—In cases in which the recorder or judge and the solicitor of the county 
recorder’s court shall be paid salaries, in lieu of fees for such recorder or judge 
or solicitor, the clerk of the recorder’s court shall tax against the defendant who 
is convicted, or who confesses his guilt, or upon whom judgment is suspended in 
said court in cases originally within the jurisdiction of the justice of the peace 
a tax fee of three dollars in each case, and in all other cases within the jurisdiction 
of the said recorder’s court a tax fee of six dollars, and these several sums when 
collected shall be paid over by said clerk to the treasurer or financial agent of the 
county, to be kept by him as a separate and distinct fund to be known as the re- 
corder’s court fund. This fund shall be used only in paying the salary of the re- 
corder and prosecuting attorney of said court, and the other expenses of the court. 
P1921 ic IAD S18; Cie sal 598(a) 2) 

Local ModificationCherokee: 1955, c. 

105. 


§ 7-239. Courts may be discontinued after two years.—The board of 
commissioners of any county which has established a county recorder’s court under 
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§ 7-246 


the provisions of this article are authorized, after two years trial of the court, to 
discontinue the same at any time thereafter if in their judgment the public in- 
terest shall require it. If any such court shall be so discontinued, the action or 
resolution must be taken or adopted at least six months prior to the next general 


election, and shall not go into effect until 


the term of office of the recorder shall 


expire. (1919) GP277) $135 =) Sitis! 1582.) 


ARTICLE 27, 


Provisions Applicable to All Recorders’ Courts. 


§ 7-243. Appeals from justices of the peace.—In all cases where there 
is an appeal from a justice of the peace, such appeal shall be first heard in the re- 
corder’s court, in the manner provided herein for hearing causes within the juris- 
diction of a justice of the peace originating in the recorder’s court. CIOEO Chess, 


Stay 0.9.4 S:.1597,) 


Object.—One of the objects of this and 
related sections was to relieve the con- 
gested dockets of the superior court. State 
v. Baldwin, 205 N.C. 174, 170 S.E. 645 
(1933). 

Under the general provisions of this sec- 


tion, an appeal from a conviction of simple 
assault in a justice’s court must first be 
taken to the recorder’s court and not the 
superior court in the counties affected by 
the act. State v. Baldwin, 205 N.C. 174, 
170 S.E. 645 (1933). 


§ 7-244. Offenders may be sentenced to city chain gang.—In case 
any municipality possessing a population of two thousand or over, as provided 
for herein, in which a recorder’s court shall be established pursuant to the pro- 
visions of this subchapter, shall now or hereafter establish and maintain a city 
chain gang, or workhouse or other penal institutions for the imprisonment and 
working of city prisoners, any recorder may sentence any person convicted of any 
offense committed within said municipality and punishable by imprisonment, to 


be imprisoned and worked on such city chain gang, or in such workhouse or other 
penal institutions, for such time as the recorder may in his discretion determine 
in accordance with the law. RUST P27 7 Per 4 4H CP Shes 15860) 

Local Modification—Richmond: 1941, c. 
60. 

Cross Reference.—See § 7-194 and note. 


§ 7-245. Recorders’ courts substituted for other special courts.— 
Wherever there has been established in any county, city, or town a recorder’s 
court or other special court, which, under the provisions of this subchapter, might 
have been established hereunder, whether it shall possess exactly the same ju- 
risdiction and functions or not, the board of commissioners of the county or the 
governing body of such city or town, or the governing body of such city or town 
and the board of commissioners of the county acting jointly, may abolish such 
existing court and adopt any one of the courts herein provided for by appropriate 
resolution of such boards. (1919, c. 277, s. 45;C. S., s. 1587.) 


ARTICLE 28. 
Civil Jurisdiction of Recorders’ Courts. 


§ 7-246. Civil jurisdiction may be conferred.—The board of county 
commissioners of any county in which there is a city or town with a population of 
not less than ten thousand inhabitants, in which city or town there has been es- 
tablished a municipal recorder’s court, under the provisions of this subchapter, or 
in which there is a municipal recorder’s court established by law, may confer upon 
such recorder’s court jurisdiction to try and determine civil actions, as herein- 
after provided, wherein the party plaintiff or defendant is a resident of such 
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county, or is doing business in the county. Such jurisdiction may be conferred by 
resolution by the board of county commissioners of any county, entered upon 


their minutes, and the board of county commissioners of the county may like- 


wise confer civil jurisdiction on the county recorder’s court to try and determine 
civil actions as hereinafter provided wherein one or more of the parties, plaintiff or 
defendant, is a resident of said county or is doing business therein. (1919, ¢. 277, 


6.47 OiS) eeises- 1021, callOns.7 119330 CRL Oe) 


Local Modification. — Carteret: 1933, c. 
379; Richmond: 1941, c. 60; Surry: Pub. 
Locgloe iGa i133, Sek. 

Editor’s Note.—Prior to the 1933 amend- 
ment this section applied in cities or towns 
of not less than 10,000 “nor more than 25,- 
000” inhabitants. The quoted clause was 
omitted by the amendment. 


thorizing the board of commissioners of a 
county having a recorder’s court to allot 
stated civil jurisdiction to said court by the 
adoption of a resolution to that effect was 
held to be unconstitutional as an unlawful 
delegation of legislative powers. Durham 
Provision Co. v. Daves, 190 N.C. 7, 128 
S.F. 593 (1925). 


Constitutionality—A similar statute au- 


§ 7-247. Extent of jurisdiction; cross action or counterclaim in ex- 
cess of jurisdiction.—The jurisdiction of such municipal and county recorders’ 
courts in civil actions shall be as follows: 


(1) Jurisdiction concurrent with that of the justices of the peace within the 
county ; 

(2) Jurisdiction concurrent with the superior court in all actions founded 
on contract, wherein the amount involved exclusive of interest and 
costs does not exceed one thousand dollars; 

(3) Jurisdiction concurrent with the superior court in actions not founded 
upon contract wherein the amount involved exclusive of interest and 
cost does not exceed the sum of five hundred dollars. 


When any action either on contract or in tort has been or hereafter is instituted 
in any court inferior to the superior court having jurisdiction of civil actions, 
and a cross action or counterclaim is filed for an amount in excess of the juris- 
diction of the court in which the action was instituted, both the original action 
and the cross action or counterclaim may, upon motion of either plaintiff or de- 
fendant, in the discretion of the court, be transferred for trial, on all issues pre- 
sented, to the superior court of the county where the action originated; provided, 
however, that if the court in which the action is pending fails to transfer such 
action to the superior court upon motion of either plaintiff or defendant, the 
defendant may elect to take voluntary nonsuit as to the cross action or counter- 
claim, and in such event, the determination of the issues on the plaintiffs action in 
the inferior court, shall not constitute res judicata as to defendant’s counter- 
claim or cross action in a subsequent action, instituted in the superior court of any 
county by the defendant, nor shall the pendency of such action in the inferior court 
be ground for abatement of a subsequent action instituted by the defendant in the 
superior court of any county; provided further, however, that the defendant may 
elect to prosecute his cross action or counterclaim in the inferior court in which 
the action was commenced but, in that event, the recovery shall be limited to the 
jurisdiction of such court, and the determination of the issues raised by the plead- 
ings, shall constitute res judicata in any subsequent action. (1919, c. 277, s. 48; 
CiS., $..1590; 1921) cc. 110,548 791963,ce4 874) 

Local Modification. — Carteret: 1933, c. Editor’s Note. — The 1963 amendment 


379; Mecklenburg: 1933, c. 174; Franklin: added the last paragraph. 
1953, c. 218, s. 1. 


§ 7-248. Procedure in civil actions.—The rules of practice, issuing and 
serving process, and filing pleadings shall conform, as near as may be, to the prac- 
tice in the superior court: Provided, it shall not be necessary to file written plead- 
ings in any action of which justices of the peace now have jurisdiction. The pro- 
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cess shall be returnable directly to the court; and no civil process shall be issued 
by any recorder’s court to any county other than that in which the court is located. 
OI rca 27 isa Ose CwS.,'s. 1591: 4921, :c. 110%. 29) 


Local Modification. — Carteret: 1933, c. 
379; Franklin: 1953, c. 218, s. 3. 

Cross Reference. — As to uniform prac- 
tice in inferior courts where summons is- 
sued to run outside county, see §§ 1-92, 
1-93. 


Editor’s Note.—Prior to the 1921 amend- 
ment it was necessary to file written plead- 
ings in an action of which the justice of 
the peace had jurisdiction. 


§ 7-249. Trial by jury in civil actions.—In all civil actions the parties 
shall be deemed to have waived a trial by jury unless demand for such trial is 
made before the trial begins. The demand shall be in writing and signed by the 
party making it, or his attorney, and accompanied by a deposit of five dollars to 
insure the payment of the jury tax: Provided, such demand shall not be used to 
the prejudice of the party making it. (1919, c. 277, s. 49; C. RSMO 2 1027 


Cmts cats 10) o) 


Local Modification, — Craven: 1929, c. 
115, s. 1; Halifax: 1945, c. 628, s. 2; Hoke: 


Editor’s Note—The amendment in 1921 
changed the amount of the deposit from 


Pub. Loc. 1937, c. 408. three to five dollars. 


§ 7-250. Jurors drawn and summoned.—lIf a trial by jury is demanded, 
the recorder shall continue the cause until a day to be set, and the recorder, to- 
gether with the attorneys for all parties, shall immediately proceed to the office 
of the register of deeds of the county and cause to be drawn a jury of eighteen, 
observing as nearly as may be the rule for drawing a jury for the superior court. 
The recorder shall issue the proper writ to the sheriff of the county, commanding 
him to summon the jurors so drawn to appear at the court on the day set for the 
trial of the action. (1919, c. 277, s. 50; C. S., s. 1593.) 

Local Modification. Craven: 1929, c. nicipal recorder’s court, cannot be invoked 
115, s. 1; Halifax: 1945, c. 628, s. 2; Hoke: by a defendant in a criminal prosecution 
Pub. Loc. 1937, c. 408. is such court as the basis for demand un- 





This Section and § 7-252 Inapplicable 
to Criminal Prosecution Contemplated by 
§ 7-204.—Statutory provisions for a jury 
of twelve under this section and § 7-252, 
applicable solely to civil actions in a mu- 


der § 7-204, for a jury of twelve, in the 
face of statutes establishing a jury of six 
in criminal prosecution in such court. Roe- 
buck v. City of New Bern, 249 N.C. 41, 
105 S.F.2d 194 (1958). 


§ 7-251. Talesmen and challenges.—The recorder shall have the right 
to call in bystanders according to the practice in the superior court as nearly as 
the same is applicable, and each party shall have the same causes of challenge as in 
the superior court. (1919, c. 277, s. 51; C..S., s. 1594.) 

Local Modification. — Craven: 1929, c. 
115, s. 1; Halifax: 1945, c. 628, s. 2; Hoke: 
Pub. Loc. 1937, c. 408. 


§ 7-252. Jury as in superior court.—The jury shall be a jury of twelve 
and the trial shall be conducted as nearly as possible as in the superior court. 
GIRID 2 247, stodenCue,, 6s 1595.) 

Local Modification. — Craven: 1929, c. 
115, s. 1; Halifax: 1945, c. 628, s. 2; Hoke: 
Pub. Loc. 1937, c. 408; Surry: Pub. Loc. 
OO eC lS Sout. 


Section Inapplicable to Criminal Pros- 
ecution Contemplated by § 7-204. — See 
note to § 7-250. 


§ 7-253. Appeals to superior court.—Appeals may be taken from the 
recorder’s court to the superior court of the county in term time, for errors as- 
signed in matters of law, in the same manner as now provided for appeals from 
the superior court to the Supreme Court, with the exception that the record may 
be typewritten instead of printed, and only one copy thereof shall be required. 
The time for taking and perfecting appeals shall be counted from the end of the 
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term. Upon such appeal the superior court may either affirm or modify the judg- 
ment of the recorder’s court, or remand the cause for a new trial. From the judg- 
ment of the superior court an appeal may be taken to the Supreme Court: Pro- 
vided, that appeals from a county recorder’s court to the superior court of the said 
county shall be tried de novo in the superior court. (1919, c. 277, ss. 53, 54; C. 


S., s. 1596; 1921, c. 110, s. 11.) 


Editor’s Note. — The 1921 amendment 
added the proviso at the end of this sec- 
tion. 

The reason for a jury of twelve in a 
civil action before a municipal recorder’s 
court is made apparent by examination of 
this section, which provides for appeals in 
civil cases from recorder’s court to the 
superior court in term. Upon such ap- 


or modify the judgment of the recorder’s 
court, or may remand the cause for a new 
trial. A jury trial is not available in the 
superior court in a civil case. Therefore, 
a jury trial in the constitutional or com- 
mon-law sense (in a civil case) must be 
provided in the municipal recorder’s court. 
Roebuck v. City of New Bern, 249 N.C. 41, 
105 S.E.2d 194 (1958). 


peal the superior court may either affirm 


§ 7-254. Enforcement of judgments. — Orders to stay execution shall 
be the same as in appeals from the superior court to the Supreme Court. Judg- 
ments of the recorder’s court may be enforced by executions issued by the clerk 
thereof, returnable within twenty days. Transcripts of such judgments may be 
docketed in the superior court, as now provided for judgments of justices of the 
peace ; and the judgment, when docketed, shall in all respects be a judgment of the 
superior court as if rendered by such court, and shall be subject to the same stat- 
ute of limitations and the statutes relating to revival of executions; Provided, that 
a judgment of the recorder’s court shall not be a lien upon real estate until docketed 
in theysuperior’ courtig( 1919) 192774 $1.55} (C.°Si 551598 wie titer MO eazy) 

Editor’s Note. — The 1921 amendment 
added the proviso at the end of this sec- 
tion. 


§ 7-255. Costs in civil actions.—In all civil actions the clerk shall tax 
against the losing party the sum of three dollars in cases originally within the ju- 
risdiction of the justice of the peace, and the sum of six dollars in all other cases, 
and all sums so collected shall be disposed of as provided for tax fees in criminal 
actions in § 7-238. (1921,.c..110, s.13; C.S:,:s. 1598(a).) 

Cross Reference.—See §§ 7-206 and 7- 
237. 


ARTICLE 29. 
Elections to Establish Recorders’ Courts. 


7-256. Election required.—The courts provided for in this subchapter 
shall be established upon elections held as set forth in this article, except municipal 
recorders’ courts which are established without a popular vote pursuant to the 
provisions of article 29A of this chapter, and except the governing body of any 
municipality having an estimated population of more than twenty thousand 
(20,000) on the first day of January, 1945, may establish municipal recorders’ 
courts and/or the board of county commissioners of any county may establish 
county recorders’ courts without a vote of the people. (1919, c. 277, s. 58; C. 
S., s. 1599; 1921, c. 110, s. 14; 1947, c. 840, s. 1; 1947, c. 1021, s. 1.) 

Editor’s Note. — The 1921 amendment The 1947 amendments rewrote this sec- 
added an exception clause relating to tion. For brief comment on amendments, 
county recorders’ courts. see 25 N.C.L. Rev. 400. 


§ 7-257. Municipal recorder’s court.—The governing body of any city 
or town which may, under the terms of this subchapter, establish a court, prior to 
its establishment shall pass a resolution, if in their judgment such court should be 
established, reciting such fact and calling an election at a date to be fixed, which 
shall be not less than thirty days nor more than two years from the passage of the 
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resolution, at which election there shall be submitted to the qualified voters of the 
city the question of establishing such court. The form of the ballot shall be as 
prescribed in § 163-155, subsec. (e). (1919, c. 277, s. 58: C. S., s. 1600; 1939, 
¢7201.) 

Editor’s Note. — The 1939 amendment 
substituted “two years” for “sixty days” 
formerly appearing in this section. 


§ 7-258. Notice of election.—Notice of such election shall be given, signed 
by the clerk of the city or town or the mayor thereof, containing in substance the 
resolution, the date of the election, and a reference to this subchapter, which no- 
tice shall be published once a week for four successive weeks prior to said election 
in some newspaper published in the city or town. (1919, c. 277, s. Ons Csr cy Se 
1601.) 


§ 7-259. New registration may be ordered.—The governing body of 
such city or town may in its discretion order a new registration of the voters for 
any election authorized hereunder. (1919, c. 277, s. 60; C. S., s. 1602. ) 


§ 7-260. Manner of holding election. — The election shall be held, re- 
ported, and recorded in the city or town, under the laws governing general elec- 
tions as near as may be applicable to the city or town. The result of the election 
shall be reported to, canvassed and declared by the governing body of the city or 
town, and recorded upon the minutes thereof. If the majority of the votes cast 
is declared in favor of such court, it shall be established, and not otherwise. (1919, 
Gere ee On meas LOU 

Cross Reference.—As to general election 
laws, see § 163-148 et seq. 


§ 7-261. Another election after two years.—If the majority of the votes 
cast at such election is against the court, another election for the same purpose 
may thereafter be called, but not within less than two years from the first or any 
succeeding election in reference thereto. (1919, c. 277, s. 62;C. S., s. 1604.) 


§ 7-262. Municipal courts with jurisdiction over the entire county. 
—The courts provided for in article twenty-six of this subchapter shall be estab- 
lished in the following manner: The governing body of the city and the board of 
county commissioners of the county, at a joint meeting, shall pass a joint resolu- 
tion calling an election submitting to the voters of the entire county the question of 
the establishment of said court. The election shall be conducted by the county 
commissioners in the same manner as is prescribed for the conduct of elections 
for the establishment of municipal recorders’ courts by the governing bodies of 
cities and towns, insofar as said procedure is applicable; the result of the elec- 
tion shall be recorded in the minutes of the county commissioners and certified to 
and recorded in the minutes of the governing body of the city. The form of the 
ballot shall be as prescribed in § 163-155, subsec. (e). (1919, c. 277, s. 62: C. 
Css 16064 


§ 7-263. Expense of elections paid. — The expense of conducting the 
elections for “municipal courts” and “municipal-county courts” shall be borne by 
the city or municipality concerned. (1919, c. 277, s. 63; C. S., s. 1607.) 


§ 7-264. Certain districts and counties not included.—This subchapter 
shall not apply to the following judicial districts; the tenth, except to Alamance, 
Granville and Orange counties; the eleventh; the seventeenth, the eighteenth, 
except as to Rutherford and Transylvania counties; the nineteenth ; and the 
twentieth, except as to Cherokee, Haywood, Jackson and Swain counties; nor 
shall it apply to the counties of Chatham, New Hanover and Robeson. (1919, 
Oat smiser O49 CicS is: 1008 1928p], 110; «8.7 163: ExinSess.11921,9 coni59;|:80: 


109 


§ 7-264.1 


GENERAL STATUTES OF NortTH CAROLINA 


§ 7-265 


1923,.ce..19, 40391925,ec; (162% + Pabeed_oc. 11927, cel 1214;)-545 61929 “ecm 7}; Dk 
114, 130, 340; 1931, cc. 3, 19; 1933, c. 142; 1935, c. 396; 1939, c. 204; 1941, 
c. 338; 1947, c. 1021, s. 2; 1953, cc. 850, 998.) 


Local Modification,—Alexander: 1939, c. 
204° Halifax: 91931,) cy 3) tiyde:> 1935, .c, 
396; 1941, c. 134. 

Editor’s Note.—The 1947 amendment in- 
serted the reference to Alamance County. 

The first 1953 amendment deleted Co- 
lumbus from the list of counties at the 
end of the section. And the second 1953 


amendment 
list. 

The 1953 act eliminating Johnston 
County from the list of excepted counties 
was not a local, private or special act in 
violation of N.C. Const., Art. II, § 29. State 
v. Ballenger, 247 N.C. 216, 100 S.E.2d 351 
(1957). 


deleted Johnston from the 


ARTICLE 29A., 


Alternate Method of Establishing Municipal Recorders’ Courts; 
Establishment, Organization and Jurisdiction. 


§ 7-264.1. Establishment of municipal recorders’ courts without 
election.—(a) Notwithstanding the provisions of article 29 of this chapter, the 
governing body of any municipality authorized by this subchapter to establish a 
court may, by adoption of an appropriate resolution, create a municipal recorder’s 
court after giving due notice and holding a public hearing with respect thereto. 

(b) Such public notice shall set forth that the governing body is considering 
the creation of a municipal recorder’s court without holding an election thereon 
and shall name a time and place for a public hearing thereon, at which time all 
interested persons may appear and be heard. 

(c) Such notice shall be published at least once a week for four successive weeks 
in some newspaper published within the corporate limits of the municipality and 
shall be posted on the official bulletin board in the city hall of such municipality 
during the period of publication. 

(d) After a public hearing is held pursuant to the provisions of this section, the 
governing body of the municipality is authorized, in its discretion, to establish a 
municipal recorder’s court without holding an election thereon. (1947, c. 840, 
site) 

Cited in State v. Johnson, 251 N.C. 339, 

111 $.E.2d 297 (1959). 


SUBCHAPTER VII. GENERAL COUNTY COURTS. 


ARTICLE 30. 


Establishment, Organization and Jurisdiction. 


§ 7-265. Establishment authorized; official entitlement; jurisdic- 
tion.—In each county of this State, there may be established a court of civil and 
criminal jurisdiction, which shall be a court of record and which shall be main- 
tained pursuant to this subchapter and which court shall be called the general 
county court and shall have jurisdiction over the entire county in which said court 
may be established. In any county in the State in which there is situated a city 
which has or may have in the future a population, according to any enumeration 
by the United States census bureau, of more than fifteen thousand inhabitants, the 
commissioners of such county or counties are authorized hereby to establish gen- 
eral county courts as hereinafter provided without first submitting the question 
of establishing such court to a vote of the people: Provided, that the said enumera- 
tion need not be made at a regular decennial census. In the event that the second 
sentence of this section is acted upon by the commissioners of any county in 
establishing a general county court, as is herein provided, the said commissioners 
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may make such provisions for holding such courts in such city. (1923, c. 216, s. 
15/6. Ses. 1608(£) 71925, ¢.°242.1927, c. 74; 1955, ¢. 10815) 


Local Modification—Beaufort: 1959, c. 
Stews, visiCaswelliei1931,)) cr -17 57 19337": 
405; 1937, c. 54; Cherokee: Pub. Loc. 1927, 
c. 87; Henderson: 1927, c. 103; Richmond: 
1941, c. 60, s. 1; Wilson: 1931, c. 61; 1935, 
COn29) 14955sa 0. 

Cross Reference——As to continued ex- 
istence and ultimate abolition of courts in- 
ferior to the superior court, and their re- 
placement by district courts, see § 7A-3. 

Editor's Note. — The 1955 amendment 
substituted “fifteen thousand” for “twenty 
thousand” in line seven. 

See note to § 7-278. 

History. — For history of this section, 
see Waters v. McBee, 244 N.C. 540, 94 
S.E.2d 640 (1956). 

In General.—Under this section the leg- 
islature may create courts inferior to su- 
perior court if provision is made for appeal 
to the superior court. Jones v. Standard 
Oil Co., 202 N.C. 328, 162 S.E. 741 (1932). 

The establishment of a general county 
court by the board of commissioners of a 
county under the provisions of this and 
related sections, will not be held invalid 
as being an unlawful exercise of legislative 
power, the jurisdiction of such courts be- 
ing prescribed by the legislature and the 
board of commissioners being clothed 
merely with the power to find the facts in 
regard to the necessity and expediency of 
such court, and their acts in establishing 


such courts having been ratified by the 
legislature. State ex rel. Meador v. Thom- 
as, 205 N.C. 142, 170 S.E. 110 (1933). 

Enactment of Acts of Commissioners in 
Creating Courts.—The acts of the county 
commissioners in the organization of gen- 
eral county courts, heretofore organized, 
as provided by ch. 216 of the Public Laws 
of 1923 and ch. 85 of the Public Laws, 
extra session 1924, and all amendments 
thereto, were ratified and declared to be 
the acts of the General Assembly of North 
Carolina by the Acts 1927, ch. 232, § 1. 

The phrase “shall have jurisdiction over 
the entire county in which said court may 
be established” does not have reference to 
the kind or character of action of which 
the general county court may take juris- 
diction nor of the parties who may be 
subject to its jurisdiction. It merely fixes 
the territorial limits within which the court 
may act. The quoted words give such court 
jurisdiction within the boundaries of its 
county notwithstanding that other courts 
may have been created with jurisdiction 
covering the same matters in other parts 
of the county, and do not limit such court 
to causes of action arising within the 
county. Waters v. McBee, 244 N.C. 540, 
94 S.E.2d 640 (1956). 

Cited in In re Hickerson, 235 N.C. 716, 
71 S.E.2d 129 (1952). 


§ 7-266. Creation by board of commissioners without election.—lf 
in the opinion of the board of commissioners of any county, the public interests 
will be best promoted by so doing, they may establish a general county court under 
this article, by resolution which shall, in brief, recite the reasons for the establish- 
ment thereof, and further recite that, in the opinion of the board of commissioners, 
it is not necessary that an election be called upon the establishment of such court 
as herein provided for, and upon the adoption of such resolution the board of com- 
missioners may establish said court without holding such election. (Ex. Sess. 


1924, c. 85, s. 2.) 


Local Modification—Beaufort: 1959, c. 
848, s. 1; Henderson: 1927, c. 103; Person: 
1929, c. 246. 


Cited in Efird v. Board of Comm’rs, 219 
N.C. 96, 12 S.E.2d 889 (1941); In re Hicker- 
son; 235 N.C. 716, 71 S.E.2d 129 (1952). 


§ 7-267. Abolishing the court.—Whenever in the opinion of the board 
of commissioners of any county in which a court has been established under this 
article, the conditions prevailing in such county are such as to no longer require 
the said court, such board of county commissioners may, by proper resolution re- 
citing in brief the reasons therefor, abolish said court: Provided, no such court 
shall be abolished except at the end of the terms of office of the judge and solicitor, 
unless such judge and solicitor shall voluntarily tender their resignations, setting 
forth, in brief, that in their opinion the existence of the said court is no longer 
necessary, in which event the board of commissioners may forthwith abolish the 
same. (Ex. Sess. 1924, c. 85, s. 2.) 

Cited in Efird v. Board of Comm’rs, 219 
N.C. 96, 12 S.E.2d 889 (1941). 
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§ 7-268. Transfer of criminal cases.—Upon the establishment of the 
general county court, as in this article authorized, the clerk of the superior court 
shall immediately transfer from the superior court to such general county court all 


criminal actions pending in the superior court of which the general county court 


has jurisdiction, as in this article conferr 
immediately proceed to try and dispose of 


CrBbs is22)) 


Local Modification. — Beaufort: 1959, c. 
848, s. 3. 
Section 15-177 Modified.—This and re- 


ed, and the general county court shall 


such criminal actions. (Ex. Sess. 1924, 


lated sections modify § 15-177. See State 
v. Baldwin, 205 N.C. tA hOB: he GA, 
(1933). 


§ 7-269. Transfer of civil cases.—Transfers may be made in term of any 
civil action in the superior court to the general county court, and from the general 
county court to the superior court by the presiding judge of said respective courts, 
by consent, or upon motion of which due notice has been given, when, in the opin- 
ion of the presiding judge of the court from which the transfer is to be made, the 


ends of justice will be best served and 


OCHS Coun, Wane es OC Le) 


Editor’s Note. — The 1933 amendment 
changed the 1924 act which authorized the 
judge of the superior court to transfer 
civil actions to the general county court 
for trial. The amendment allows the 


promoted by such transfer. (Ex. Sess. 


judge of either the superior court or the 
general county court to transfer cases to 
the other court for trial, either by consent 
or by motion upon notice. 11 N.C.L. Rey. 
216. 


§ 7-270. Costs.—Costs in both criminal and civil actions shall be taxed and 
collected as now provided by law. (Ex. Sess. PTZ. G0, Ss. 2.) 


Local Modification. — Buncombe: 1953, 
c. 1021; Surry: 1949, c. 896, s. 2. 


Cited in In re Hickerson, 235 N.C. 716, 
71 S.E.2d 129 (1952). 


§ 7-271. Judge; election, term of office, vacancy in office, qualifica- 
tion, salary, office.—The court shall be presided over by the judge, who may 
be a licensed attorney at law, and at the time of his election he shall be a qualified 
elector in the county. The first judge of the court upon the establishment of said 
court shall be elected by the board of county commissioners within thirty days 
after the establishment of said court, and he shall hold his office until January first, 
following the next general election of county officers and until his successor is 
elected and qualified. If a vacancy occurs in the office of judge of said court, the 
same shall be filled by the election of a successor for the unexpired term by the 


board of county commissioners. After the first 


elected judge by the board of 


county commissioners, each succeeding judge shall be elected by a vote of the 
qualified electors of the county at the next general election before the expiration 
of the term of office and when other county officers are elected, and shall hold his 


office for a term of four years beginning 
until his successor is elected and qualified 


January first following his election, and 
. Before entering upon the duties of his 


office, the judge shall take and subscribe an oath of office, as is now provided by 
law for justices of the peace, and he shall file the same with the clerk of the su- 
perior court of the county. The salary of said judge shall be fixed by the board 
of commissioners of the county, and shall not be decreased during the term of of- 
fice, and it shall be paid monthly out of the funds of the county. The judge shall 
reside in the county and shall be provided by the county commissioners with an 
office of the county seat. The terms of said court shall be held in the courthouse, 
except as otherwise provided in § 7-265, but they shall at no time inconvenience 
or discommode the superior court of the county while the superior court in term 
is using the courthouse. If in the opinion of the board of commissioners the best 
interests of the county will be promoted thereby, the said board may appoint such 
judge, fixing his term of office, in which event the judge so appointed shall hold 
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office pursuant to such appointment, and shall not be elected by a vote as herein 
provided for. (1923, c. 216, s.2;C. S., s. 1608(g) ; Ex. Sess. 1924, c. 85, s. 1) 


Local Modification. — Beaufort: 1953, c. 
1247, s. 2; 1959, c. 848, s. 3; Buncombe: 
1955, c. 425; 1969, c. 630; Henderson: 1957, 
c. 362, s. 6; Duplin: 1943, c. 264; Scot- 
land: 1925, c. 172; Surry: 1949, c. 896, s. 2. 

Cross References.—As to forms of oaths 
required of justices of peace, see § 11-11. 
As to oaths required of public officials 
generally, see §§ 11-6, 11-7; N.C. Const., 
Tt Wels S 7 

Editor’s Note. — The 1924 amendment 


Election of Judge by Commissioners 
Constitutional—tUnder the N.C. Const., 
Art. IV, § 30, the legislature may provide 
for the election of officers of inferior courts, 
and the word “election” does not neces- 
sarily import a popular election and the 
delegation to the county commissioners of 
the power to elect judges is not an unlaw- 
ful delegation of legislative powers. State 
ex rel. Meador v. Thomas, 205 N.C. 142, 
170 S.E. 110 (1933). 


struck out a provision fixing the salary at 
not less than $3600, and a provision deny- 
ing the judge the power to practice law in 
the courts of the State. It also added the 
last sentence. 


§ 7-272. Terms of court.—The court shall open for the transaction of 
business and trial of causes the first Monday of each month and continue until 
all matters before the court are disposed of. (1923, c. 216, s.2;C.S.,s. 1608 (h).) 

Local Modification, — Duplin: 1947, c. 

899; 1959, c. 650. 


Cited in In re Hickerson, 235 N.C. 716, 
71 S.E.2d 129 (1952). 


§ 7-273. Prosecuting officer; duties, election, salary, etc. — There 
shall be a prosecuting attorney of the general county court, to be known officially 
as prosecutor, who shall appear for the State and prosecute in all criminal cases 
being tried in said court, and for his services he shall be paid such salary as may 
be fixed by the board of county commissioners. He shall be elected by the board 
of county commissioners for the first term as herein provided for the election of 
the judge, and thereafter by the qualified electors of the county in the same manner 
as is provided herein for the election of the judge; and vacancies in the office of 
the prosecutor shall be filled by the board of county commissioners as they are 
herein authorized to fill vacancies in the office of judge. If requested to do so by 
the judge, the prosecutor shall represent the county in prosecution of criminal 
appeals from this court in the superior court. The salary of the prosecutor shall 
be paid monthly out of the county funds. If in the opinion of the board of com- 
missioners the best interests of the county will be promoted thereby, the said 
board may appoint such solicitor, fixing his term of office, in which event the solic- 
itor so appointed shall hold office pursuant to such appointment, and shall not 
be elected by vote as herein provided for. (1923, c. 216, s. 3; C. S., s. 1608 (1) ; 
Peale sed sei LOZ oc: 250. 6. 1) 


Local Modification. — Buncombe: 1969, 
c. 630; Duplin: 1943, c. 264; Henderson: 
US PSHE TO. SUBIM Sear eve es lo). ee 

Editor's Note. — This section was 
amended in 1924 by striking out a provi- 


$1,000. The last sentence was also added 
by the amendment. 

The 1925 amendment struck out the 
word “judge” in the last sentence and sub- 
stituted the word “solicitor.” 


sion limiting the salary to a minimum of ° 


§ 7-274. Superior court clerk as clerk ex officio; salary, bond, etc. 
—The clerk of the superior court of the county shall be ex officio clerk of the gen- 
eral county court, herein provided for, and in addition to the salary and fees paid 
him as clerk of the superior court, he shall be paid such additional compensation 
as the county commissioners of the county may fix, to be paid monthly out of the 
county funds. The said clerk shall be liable upon his official bond for the dis- 
charge of his duties and caring for funds paid to him to the same extent as he is 
bound as clerk of the superior court. The clerk of said court or any deputy 
thereof, upon application and the making of proper affidavit, as provided by law, 
shall have power and authority to issue any criminal warrant or warrants in said 
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court and make the same returnable before the judge thereof, at any time or 
times designated for the trial of criminal cases. The last sentence shall not apply 
to the following counties: Alexander, Alleghany, Ashe, Caldwell, Camden, Clay, 
Dare, Davidson, Duplin, Durham, Edgecombe, Forsyth, Haywood, Hertford, 
Hoke, Hyde, Jackson, Johnston, Lincoln, Mecklenburg, Nash, New Hanover, Per- 
son, Pitt, Robeson, Rockingham, Scotland, Tyrrell, Union, Vance, Wake, Watauga, 
Wayne, Wilkes, Yadkin and Yancey. (1923, c. 216, s. 4; CANO Soe OUST furl oals 
CG 233 1G55r ee See 1UBU, Sie) 51957, Coc soumon ©, Olle) 

Local Modification—Buncombe: 1967, c. deleted “Alamance” and “Henderson’ 


517; Surry: 1949, c. 896, s. 2. therefrom. 
Editor’s Note. — The 1955 amendments Cited in In re Hickerson, 235 N.C. 716, 


deleted “Halifax” and “Craven” from the 71 S.E.2d 129 (1952). 
list of counties, and the 1957 amendments 


§ 7-275. Sheriff; duties; additional allowance. — The sheriff of the 
county or his deputy appointed shall attend upon the terms of this court in the 
same manner and with the same power and authority as he does and has in at- 
tendance upon the superior courts of the county. The county commissioners of 
the county are authorized to make said sheriff such additional allowances as they 
may fix for such services in addition to his salary and fees fixed by law. (1923, 
eiwl6, Soo GA 5.,.5. 1 00S) ) 


§ 7-276. Fees of clerk and sheriff.—In those counties in which the clerk 
of the superior court and sheriff are paid fees, and not salaries, such clerk and 
sheriff shall receive the same fees for services rendered in the general county court 
as they would have received had such services been rendered in the superior court. 
(Ex. Sess. 1924, c. 85, s. 51%.) 

Local Modification. — Scotland: 1925, c. 
172. 

§ 7-277. Separate records to be kept by clerk; blanks, books and 
stationery.—The clerk of the said general county court shall keep separate rec- 
ords, criminal and civil, for the use of said court, to be furnished by the county 
commissioners, and they shall also provide all such necessary blanks, forms, books 
and stationery as may be needed by said court. And the said clerk shall keep the 
same in his office of clerk of the superior court. (1923, c. 216, s. 6; C. S., s. 
1608(1).) 

§ 7-278. Criminal jurisdiction, extent.—The general county court, here- 
in provided for, shall have the following jurisdiction in criminal actions within 
the county : 

(1) Original, exclusive and concurrent jurisdiction, as the case may be, of all 
offenses within said county which are now or may hereafter be given 
to justices of the peace under the Constitution and general laws of 
the State, including all offenses of which mayors of towns or other 
municipal courts now have jurisdiction. 

(2) Original and concurrent jurisdiction with justices of the peace to hear 
and bind over to the superior court all persons charged with any crime 
within the territory of the general county court, and of which said court 
is not herein given final jurisdiction. 

(3) To punish for contempt to the same extent and in the manner allowed 
by law to the superior courts of this State; to issue writs ad testifican- 
dum and other process to compel the attendance of witnesses and to 
enforce the orders and judgments of the court in the same manner 
allowed by law to the superior courts of this State. 

(4) The general county court shall have jurisdiction in all criminal cases 
arising in the county which are now or may hereafter be given to a 
justice of the peace, and in addition thereto shall have exclusive origi- 
nal jurisdiction of all other criminal offenses committed in the county 
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below the grade of a felony as now defined by law, and the same are 
hereby declared to be petty misdemeanors. In all criminal cases heard 
by a justice of the peace or other committing magistrate of the county 
against any person for any offense included within the exclusive juris- 
diction of the general county court, as herein provided for, and in 
which probable cause of guilt is found, such person shall be bound in 
a personal recognizance, or surety, to appear at the next first Monday 
of the month next succeeding before the general county court for trial, 
and in default of surety such person shall be committed to the county 


jail to await trial. 


(5) In counties in which there is a special court or courts for cities and towns, 
the jurisdiction of the general county court in criminal actions shall 
be concurrent with the jurisdiction conferred upon such special courts. 


(1923, c. 216, s. 13; C. S., s. 1608(m) ; 1924, c. 85, s. 1.) 


Local Modification. — Beaufort: 1959, c. 
848, s. 3; Buncombe: 1969, c. 630. 

Editor’s Note.—The fifth paragraph was 
added by the 1924 amendment. 

In General. — This section as enacted 
was one of many general provisions ap- 
plicable to the several courts provided by 
the act. The last clause has reference to 
the jurisdiction exercised by the statutory 
courts in all criminal matters arising in the 
county which are given to justices of the 
peace. State v. Baldwin, 205 N.C. 174, 170 
S.E. 645 (1933). 

When the amendment of 1924 is con- 
strued in pari materia with both § 7-265 et 
seq., and § 7-185 et seq., it has a prospec- 
tive purpose and means that when general 
county courts exist or are created in coun- 
ties where special courts for cities and 


towns shall be, or shall have been created, 
or are in contemporaneous existence, their 
jurisdiction shall be as defined in the 
amendment, that is, concurrent with the 
jurisdiction conferred upon such special 
courts. In re Barnes, s21l2s5N. G29 7355194 
S.E. 499 (1938). 

Warrant on Appeal. — Upon conviction 
in a county court of a misdemeanor within 
the final jurisdiction of such court, upon a 
warrant sworn out before a justice of the 
peace, on appeal the superior court has 
derivative jurisdiction to try defendant up- 
on the same warrant without a bill of in- 
dictment found by the grand jury. State 
Vi ODiNne « 220 NiCaestesce = ob ede44 9 
(1492). 

Cited in Waters v. McBee, 244 N.C. 540, 
94 S.E.2d 640 (1956). 


§ 7-279. Civil jurisdiction, extent. — The jurisdiction of the general 
county court in civil actions shall be as follows: 


(1) Jurisdiction concurrent with that of the justices of the peace of the 


county ; 


(2) Jurisdiction concurrent with the superior court in all actions founded on 


contract ; 


(3) Jurisdiction concurrent with the superior court in all actions not founded 


upon contract ; 


(4) Jurisdiction concurrent with the superior court in all actions to try title 
to lands and to prevent trespass thereon and to restrain waste thereof ; 
(5) Jurisdiction concurrent with the superior court in all actions pending in 
said court to issue and grant temporary and permanent restraining 


orders and injunctions; 


(6) Jurisdiction concurrent with the superior court of all actions and pro- 
ceedings for divorce and alimony, or either ; 

(7) Jurisdiction concurrent with the superior court in all matters pending in 
said court for the appointment of receivers, as provided in § 1-501 et 


seq 


(8) Jurisdiction concurrent with the superior court to appoint receivers. 


GloZ Ia CeZ Oy sais .94 6. 1008 (nN) 1935)'e: 1/7 Ie 1937 "cr 58>) 


Local Modification. — Beaufort: 1953, c. 
1247, s. 4; 1959, c. 848, s. 3; Bertie: 1935, 
Cress 

Editor’s Note. — The 1935 amendment 
added subdivision (6) to this section, and 


the 1937 amendment added subdivisions 
(7) and (8). See 12 N.C.L. Rev. 39. 

The jurisdiction of the superior court 
upon appeal from a general county court 
is limited to rulings on exceptions duly 
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noted and brought forward, and the su- 
perior court is without authority to make 
additional findings of fact. Becker v. 
Becker, 273 N.C. 65, 159 S.E.2d 569 (1968). 

Jurisdiction Not Limited to Causes of 
Action Arising in the County. — Had it 
been the intention of the legislature to 
limit the jurisdiction of the general county 
court to causes of action arising in the 
county, it would have been simple and ap- 
propriate for it to have inserted such a 
provision in this section. No such limita- 
tion appears. To the contrary the General 
Assembly has made express provisions for 
change of venue in appropriate cases in § 
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Where plaintiff institutes an action in 
the general county court for alimony with- 
out divorce and for custody and support 
of the children, that court acquires original 
jurisdiction of the parties and the children, 
and the superior court thereafter has ap- 
pellate jurisdiction only and is without au- 
thority to modify custody or contempt or- 
ders entered in the court below. Becker v. 
Becker, 273 N.C. 65, 159 S.E.2d 569 (1968). 

Cited in McLean v. McLean, 233 N.C. 
139, 63 S.E.2d 138 (1951); Waters v. Mc- 
Bee, 244 N.C. 540, 94 S.E.2d 640 (1956); 
In’ re. Holt;-1 °N.CcApp.s 108, 160. 5.u.c00 
90 (1968). 


7-286. Nelms v. Nelms, 250 N.C. 237, 108 
S.E.2d 529 (1959). 


§ 7-280. Election, requirement of. — The general county court, herein 
provided for, shall be established upon elections as set forth in this article, except 
as otherwise provided in §§ 7-265 and 7-266. (1923, c. 216, s. 20; C. S., s. 


1608(0).) 

Local Modification. — Beaufort: 1959, c. Cited in State ex rel. Meador v. Thomas, 
848, s. 2. 205 N.C. 142, 170 S.E. 110 (1933). 

Cross Reference. — As to when court 


may be established without election, see 
§§ 7-265 and 7-266. 


§ 7-281. Resolution by county commissioners; time for election; 
ballots.—The board of commissioners of the county shall pass a resolution, if 
in their judgment such court should be established, reciting such fact and calling 
an election at a date to be fixed, which shall not be less than thirty days nor more 
than sixty days from the passage of the resolution, at which election there shall be 
submitted to the qualified voters of the county the question of establishing such 
court. The form of the ballot shall be as provided in § 163-155, subsec. (e). 
(1923556. 216, ‘st ZE°GNSA%s.. 1608 (p).) 


§ 7-282. Notice of election; publication.—Notice of such election shall 
be given at least thirty days prior to the day of election, signed by the chairman 
of the board of county commissioners and containing in substance the resolution 
passed by the board, the date of the election and a reference to the act creating 
the court, and which notice shall be published once a week for four successive 
weeks prior to said election in some newspaper published in the county and a 
copy thereof shall be posted at the courthouse door. (1923, c. 216, s. 22; C. S., 
s. 1608(q).) 


7-283. Law governing elections; election officers; registration.— 
Any election held under the provisions of this law shall be conducted in the same 
manner as is now or may hereafter be prescribed by law for holding elections for 
the members of the General Assembly, except as herein otherwise stated. The 
board of county commissioners shall appoint the registrars and judges of election 
and any other election officers necessary for holding said election, and registra- 
tion and challenge of voters shall be conducted in the same manner as is now or 
may hereafter be provided for election of the members of the General Assembly, 
except as herein set forth. The said board of county commissioners may or may 
not, in their discretion, order a new registration for any election held under this 
law. In case no new registration is ordered the registration books of each voting 
precinct shall be kept open for twenty days prior to the election for the purpose of 
allowing electors to register who have not theretofore registered in the township 
or voting precinct, of their residence, and who are entitled to register for said 
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election; and the registration books shall close on Saturday next preceding the 
election and the registrar shall transcribe the names of all persons who have reg- 
istered for former elections in their township, or voting precincts, and are other- 
wise qualified electors at said election upon a new registration book. The reg- 
istrars are authorized and directed to register any person legally qualified and 
entitled to vote in their respective townships or voting precincts who apply for 
such purpose, in the same manner and under the same rules and regulations as 
now or hereafter may be provided for registering electors for the general election 
in said county. (1923, c. 216, s. 23; C. S., s. 1608(r).) 
Cross Reference.—As to general election 
laws, see § 163-148 et seq. 


§ 7-284. Count and return of votes; canvass of returns; effect; ex- 
pense.—The vote cast at said election shall be counted at the close of the polls 
by the election officers and returned to the clerk of the said board of county com- 
missioners of said county by a member of said election officers on the second day 
next succeeding the day of said election; and the said board of county commis- 
sioners, at their next regular meeting, or at a called meeting, shall tabulate and 
declare the result of the election, all of which shall be recorded in the minutes of 
said board of county commissioners, and no other recording and declaring of 
the result of said election shall be necessary. If a majority of the votes cast at 
said election is declared in favor of such court, it shall be established, and not 
otherwise. The expenses of said election shall be paid by the county commis- 
sioners out of the county fund. (1923, c. 216, s. 24; C. S., s. 1608(s).) 


Cited in In re Hickerson, 235 N.C. 716, 
71 S.E.2d 129 (1952). 


§ 7-285. Application of article.—This article shall not apply to any county 
in which there has been established a court, inferior to the superior court, by 
whatever name called by a special act, nor shall this article apply to ‘the follow- 
ing counties: Granville, Iredell, New Hanover, Pasquotank and Wake; nor 
shall it apply to the counties in the seventeenth and nineteenth judicial districts, 
except Buncombe County: Provided, the provisions of this article shall apply to 
Surry County, notwithstanding that there has been established a court inferior 
to the superior court. (Ex. Sess. 1924, c. 85, s. 2; 1925, c. 9; 1927, c. 103, ss. 
1, 2; 1929, c. 159, s. 1; 1931, c. 19; 1937, c. 439; 1949, c. 896; 1953, c. 845; 
1953, c. 1241, s. 1; 1957, c. 362, s. 4.) 


Local Modification.—Watauga: 1937, c. 
439. 

Editor’s Note. — The 1925 amendment 
added Randolph to the list of counties in 
this section, and the 1927 amendment 
added Henderson to the list. The 1931 
amendment struck out the former exemp- 
tion of the counties in the sixteenth judi- 
cial district. The first 1953 amendment de- 
leted Randolph from the list of counties, 
and the second 1953 amendment added the 
proviso to this section. 

The 1957 amendment deleted “Hender- 
son” from the list of counties. Section 2 
of the amendatory act provided that this 
article is applicable to Henderson County, 
except as otherwise provided in the act. 
See Local Modification under G.S. 7-271 
and 7-273. 


Repealed Only as to Surry County. — 
Chapter 896 of the 1949 Session Laws is 
held to repeal this section only insofar as 
it relates to Surry County. When the act 
is considered in its entirety, it seems clear 
that the purpose of the legislature was to 
take Surry County out of those counties 
to which the general county court act did 
not apply, and place it under the provi- 
sions of the act, and to make special pro- 
visions in respect of the general county 
court of the county. In re Hickerson, 235 
N.C. 716, 71 S.E.2d 129 (1952). 

And Wilkes County is still excluded 
from the general county court act. There- 
fore, its board of commissioners is with- 
out authority to establish a general county 
court. In re Hickerson, 235 N.C. 716, 71 
S.E.2d 129 (1952). 
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ARTICLE 3]. 
Practice and Procedure. 


§ 7-286. Procedure; issuance and return of process.—The rules of 
procedure, issuing process and filing pleadings shall conform as nearly as may be 
to the practice in the superior courts. The process shall be returnable directly to 
the court, and may issue out of the court to any county in the State: Provided, 
that civil process in cases within the jurisdiction now exercised by justices of the 
peace shall not run outside of or beyond the county in which such court sits. 

Motions for the change of venue or removal of cases from the general county 
courts to the superior courts of counties other than the one in which the said court 
sits may be made and acted upon, and the causes for removal shall be the same as 
prescribed by law for similar motions in the superior courts. 

The provisions of the chapters on civil procedure and criminal procedure, and 
all amendments thereof, shall apply as nearly as may be to the general county 
courts, and the judges and the clerks of said courts, in all causes pending in said 
courts, shall have rights, privileges, powers and immunities similar in all respects 
to those conferred by law on the judges and clerks of the superior courts of the 
State, and shall be subject to similar duties and liabilities: Provided, that this 
section shall not extend the jurisdiction of said judges and clerks, nor infringe in 
any manner upon the jurisdiction of the superior courts, except as provided in 
articles thirty and thirty-one of this chapter. 

All motions and petitions for removal of actions from the general county court 
to the district court of the United States shall be presented to, be heard and de- 
termined by the judge of the general county court, with the right of appeal from 
any order or ruling of said judge to the superior court. (1923, c. FAR a Paki lon Wr the 
s. 1608(t) ; 1925, c. 242, 5.2: 1925)G.u200, 68281935. © 128, he La 

Local ModificationRichmond: 1941, c. and the second 1925 amendment added the 
60. ‘ proviso at the end of the third paragraph. 

Cross Reference.—See note to § 7-279. The 1933 amendment added the last para- 

Editor’s Note.—The first 1925 amend- graph. 
ment made several changes in this section 


§ 7-287. Trial by jury; waiver; deposit for jury fee.—In all civil ac- 
tions the parties shall be deemed to have waived a jury trial unless demand shall 
be made therefor in the pleadings of the parties to the action when same are filed. 
The demand shall be in writing and signed by the party making it, or by his at- 
torney, and accompanied by a deposit of three dollars to insure the payment of 
the jury tax: Provided, such demand shall not be used to the prejudice of the 
party making it. Any defendant in a criminal action may demand a trial by jury, 
in which event such defendant shall not be required to deposit the sum of three 
dollars. Such jury shall be drawn as herein otherwise provided for. (1923, c. 
Z1G eG ae 1608(u) ; Ex. Sess. 1924, c. 85, s. WGP INS RP ok alee; 

Locai Modification.—Duplin: 1937, c. 85; jury trial was required to be made “before 
Beaufort: 1953, c. 1247,.s. 3: Henderson: the trial begins.” 
1965, c..480, s. 1. Cited in Crafford v. Lafayette Life Ins. 

Editor’s Note.——The last two sentences Co., 198 N.C. 269, 151 S.F. 249 (1930) ; 
of this section were added by the 1924 Gasperson v. Rice, 240 N.C. 660, 83 S.E.2d 
amendment. 665 (1954). 

Prior to the 1937 amendment demand for 


§ 7-288. Continuance if jury demanded; drawing of jury; list.—If 
a jury trial is demanded, the judge shall continue the case until a day to be set, 
and the judge, together with the attorneys for all parties, shall proceed to the office 
of the register of deeds of the county and cause to be drawn a jury of eighteen 
men, observing as nearly as may be the rule for drawing a jury for the superior 
court. The judge shall issue the proper writ to the sheriff of the county command- 
ing him to summon the jurors so drawn to appear at the court on the day set for 
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the trial of the action. It shall be the duty of the register of deeds to prepare a 
list of jurors for this the general county court identical with the list prepared for 
the superior court, and the jury shall be drawn out of the box containing such 
list. Provided, that the judge of said court may in his discretion, if and when a 
sufficient number of cases are at issue in which jury trial has been demanded to 
warrant such action, cause a jury of not less than eighteen, nor more than twenty- 
four men to be drawn for a certain week of a term, setting such cases for trial 
during such time, and in such cases the juries shall be drawn in the same 
manner as now provided for the drawing of juries for the superior court. 
The proviso shall not apply to the following counties: Alamance, Alexander, 
Alleghany, Ashe, Caldwell, Camden, Clay, Dare, Davidson, Duplin, Durham, 
Edgecombe, Forsyth, Halifax, Haywood, Hertford, Hoke, Hyde, Jackson, Johns- 
ton, Lincoln, Mecklenburg, Nash, New Hanover, Person, Pitt, Robeson, Rock- 
- ingham, Scotland, Tyrrell, Union, Vance, Wake, Watauga, Wayne, Wilkes, 
Yadkin and Yancey. (1923, c. 216, s. 9; C. S., s. 108 0Y) 5 LOS bs Gu 200s Sa. eas 
ToS5 oes 1080s. 2 51957 sen d02hS, 2.) 


Local Modification. — Henderson: 1963, deleted “Craven” from the list of counties 
c. 660; 1965, c. 480, s. 2. in the last sentence and the 1957 amend- 
Editor’s Note. — The 1955 amendment ment deleted “Henderson” therefrom. 


§ 7-289. Talesmen; challenges.—The judge shall have the right to call 
in talesmen to serve as jurors according to the practice of the superior court as 
nearly as the same is applicable, and to direct the sheriff to summon a sufficient 
number of talesmen to serve during any one week for the proper dispatch of the 


business of the court. (1923, c. 216, s. 10; C.S.,s. 1608(w).) 


§ 7-290. Process; authentication; service; return. — All civil sum- 
mons in actions begun in the general county court shall be served at least ten days 
before the return day named therein, and shall be returnable on the first Monday 
of the month next succeeding the issue thereof, unless the same be issued within 
less than ten days before the first Monday of the month next succeeding its issuing, 
in which event it shall be made returnable on the first Monday of the second suc- 
ceeding month next after the date of the issue thereof; and when the summons 
shall be issued more than ten days before the first Monday of the month next 
succeeding its issuing, and shall be executed by the proper officer within less than 
ten days of the return day named therein, it shall be returned as if executed in 
proper time, and the case placed on the summons docket and continued to the 
first Monday of the month next succeeding the return day thereof, at which time 
it shall be treated in all respects as if that had been the return day named therein. 
The summons shall run in the name of the State, be signed by the clerk of the 
court in which the action is brought, and shall be directed to the sheriff or other 
proper officer of the county. (1923, c. 216, s. 11; GiSsis. dO08(a0).’) 

Local Modification. — Duplin: 1959, c. 
649. 


§ 7-291. Pleadings; time for filing.—The complaint shall be filed by the 
return day named in the summons ard the answer, demurrer or other pleadings 
on ihe part of the defendant shall be filed within twenty (20) days thereafter : 
Provided, if a copy of the complaint be served on the defendant at the time of the 
service of the summons, then the defendant shall have only twenty (20) days 
from the date of such service to file an answer, demurrer or otherwise plead. If 
the answer contains a counterclaim against the plaintiff or plaintiffs or any of 
them, such answer shall be served upon the plaintiff or plaintiffs against whom 
such counterclaim is pleaded or against the attorney or attorneys of record of 
such plaintiff or plaintiffs; the plaintiff or plaintiffs against whom such counter- 
claim shall be pleaded shall have twenty (20) days after the service thereof within 
which to answer or reply to such counterclaim. If a counterclaim is pleaded 
against any of the plaintiffs and no copy of the answer containing such counter- 


119 


§ 7-292 GENERAL STATUTES OF NortH CAROLINA § 7-295 


claim shall be served as herein provided for, such counterclaim shall be deemed to 
be denied as fully as if the plaintiff or plaintiffs had filed an answer or reply deny- 
ing the same. All other replies, if any, shall be filed within twenty (20) days from 
the filing of the answer. For good cause shown and found by the judge, the judge 
may extend the time for the filing of any of the pleadings provided for in this 
article on the part of the plaintiff or on the part of the defendant. (1923, c. 216, 
s. 12; C. S., s. 1608(y) ; 1925, c. 250, s. 3s) 


Local Modification. — Duplin: 1959, c. amended in 1925 to make it conform to 
649, other sections now appearing as §§ 1-125 
Editor’s Note. — This section was and 1-140. 


§ 7-292. Criminal appeals to superior court; cases bound over to 
superior court.—Any person convicted of any offense of which the general county 
court has final jurisdiction may appeal to the superior court of the county from 
any judgment or sentence of the court in the same manner as is now provided for 
appeals from justices of the peace; and any person tried before the general county 
court for any offense of which said court has not final jurisdiction shall, if probable 
cause be found, be bound over to the superior court in the same manner as is pro- 
vided by law in similar cases before a justice of the peace. The judge may, upon 
proper affidavit, issue criminal warrants returnable before him in or out of term. 
All persons convicted in said court may be sentenced to the roads, or county farms, 
or jail, as the judge may determine. (1923 ic-7216;Si8tbe (CO; SA-s) 1608 (z).) 


§ 7-293. Amendments in pleadings and warrants. — The judge shall 
have power in his discretion to allow amendments in pleadings and warrants, to 
the same extent as is allowed in the superior courts of the State. 19237 GanZi0; 
s. 16; C.S., s. 1608(aa).) 


§ 7-294, Jury trials, conduct of.—The jury in the general county court 
shall be a jury of twelve and the trial shall be conducted as nearly as possible as 
in the superior court. (1923, c. 216, s. 17; C. S., s. 1608 (bb).) 


§ 7-295. Appeals to superior court in civil actions; time; record; 
judgment; appeal to Supreme Court.—Appeals in civil actions may be taken 
from the general county court to the superior court of the county in term time 
for errors assigned in matters of law in the same manner as is now provided for 
appeals from the superior court to the Supreme Court except that appellant shall 
file in duplicate statement of case on appeal, as settled, containing the exceptions 
and assignments of error, which, together with the original record, shall be trans- 
mitted by the clerk of the general county court to the superior court, as the com- 
plete record on appeal in said court; that briefs shall not be required to be filed 
on said appeal, by either party, unless requested by the judge of the superior court; 
the record on appeal to the superior court shall be docketed before the next term 
of the superior court ensuing after the case on appeal shall have been settled by 
the agreement of the parties or by order of the court, and the case shall stand for 
argument at the next term of the superior court ensuing after the record on appeal 
shall have been docketed ten days, unless otherwise ordered by the court. The 
time for taking and perfecting appeals shall be counted from the end of the term of 
the general county court at which such trial is had. Upon such appeal the su- 
perior court may either affirm or modify the judgment of the general county court, 
or remand the cause for a new trial. From the judgment of the superior court an 
appeal may be taken to the Supreme Court as is now provided by law. (1923, c. 
216s 1S C! Sue 1608 (cc) ; 1933, c. 109; 1937, ¢. 84.) 


Editor’s Note. — Prior to the 1933 exception and the provision as to briefs 
amendment the exception at the end of the inserted in lieu thereof, 
first sentence of this section merely pro- The 1937 amendment added that part of 


vided that the record might be typewritten the first sentence beginning with the sec- 
and that only two copies should be re- ond semicolon. 
quired. This was omitted and the present Section Governs Appeals. — Appeals in 
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civil actions from the general county courts 
to the superior court are governed by this 
section. Paris v. Carolina Portable Aggre- 
gates, Inc., 271 N.C. 471, 157 S.E.2d 131 
(1967). 

Section makes no provision for filing of 
case on appeal or docketing of record in 
superior court until settlement of the case. 
Paris v. Carolina Portable Aggregates, 
Inc., 271 N.C. 471, 157 S.E.2d 131 (1967). 

Delay in Filing Case as Settled— When 
appellant timely serves his case on appeal 
and appellee files exceptions thereto with 
request that the judge settle the case, ap- 
pellee is not entitled to dismissal for any 
delay of the judge of the general court jn 
filing the case as settled by him. Paris v. 
Carolina Portable Aggregates, Inc., 271 
N.C. 471, 157 S.E.2d 131 (1967). 


Assignments of Error.—In the absence 
of assignments of error appearing in the 
transcript on an appeal to the Supreme 
Court, the appeal will ordinarily be dis- 
missed on the motion of the appellee. 
Smith v. Texas Co., 200 N.C. 39, 156 S.E. 
160 (1930). 

In the exercise of its appellate jurisdic- 
tion under this section, the Supreme Court 
may consider and pass only on the con- 
tention of the appellant that there was 
error in matters of law at the hearing in 
the superior court. This contention must, 
however, be presented to this court by 
assignments of error based on exceptions 
to specific rulings of the judge of the su- 
perior court, on the assignments of error 
appearing in the case on appeal filed in 
the superior court. Smith v. Texas Co., 
200 N.C. 39, 156 S.E. 160 (1930). 


Sending Record Up.—Where an appeal 
is taken from a county court under this 
section it is not desirable that the entire 
record in the superior court be sent up, 
but only such parts as relate to the ques- 
tions to be reviewed with only material 
exceptions, properly stated, grouped and 
sufficiently compiled to enable the court 
to understand them without searching 
through the record. Baker v. Clayton, 202 
N.C. 741, 164 S.E. 233 (1932). 

See 11 N.C.L. Rev. 217, where it is 
pointed out that the 1933 amendment 
changes this section, so that instead of 
following the practice in appeals from the 
superior court to the Supreme Court, the 
appellant may file in duplicate the state- 
ment of the case on appeal, and this with 
the original records in the case shall be 
transmitted to the clerk of the superior 
court as the complete record on appeal. 
Briefs are not required to be filed by either 
party, unless requested by the judge of 
the superior court. 
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Superior Court Sits as Appellate Court. 
—In hearing civil cases on appeal from the 
general county court, the superior court 
sits as an appellate court, subject to re- 
view by the Supreme Court. Jenkins v. 
Castelloe, 208 N.C. 406, 181 S.E. 266 
(1935), citing Cecil v. Snow Lumber Co., 
197 N.C. 81, 147 S.E. 735 (1929); Pelaez 
v. Carland, 268 N.C. 192, 150 S.E.2d 201 
(1966). 

The jurisdiction of the superior court on 
an appeal from a general county court is 
an appellate jurisdiction limited to matters 
of law only which are properly presented 
by errors assigned, and the superior court 
may either affirm or modify the judgment 
of the general county court or remand the 
cause for a new trial. Robinson v. McAI- 
haney, 216 N.C. 674, 6 S.E.2d 517 (1940). 

Upon the entering of an appeal the trial 
court is functus officio and has no further 
jurisdiction except to enter orders affect- 
ing the judgment during the term when 
the judgment is in fieri, to adjudge an ap- 
peal abandoned after notice and on a 
proper showing, and to settle the case 
on appeal, which the court may do only in 
the event of timely service of exceptions 
or countercase to appellant’s statement of 
case on appeal. Pelaez v. Carland, 268 N.C. 
192, 150 S.E.2d 201 (1966). 

In Granting New Trial Superior Court 
Must State Rulings on Exceptions. — 
Where an appeal is taken from the general 
county court to the superior court for er- 
rors assigned in matters of law, as au- 
thorized by this section, and a new trial 
is granted by the superior court, it is es- 
sential that the rulings upon exceptions 
granting the new trial be _ specifically 
stated, so that in case of appeal to the 
Supreme Court, they may be separately 
assigned as error in accordance with Rule 
19(3) of the Rules of Practice in the Su- 
preme Court, and properly considered on 
appeal. Jenkins v. Castelloe, 208 N.C. 406, 
181 S.E. 266 (1935). 

Extensions of Time. — In this case the 
defendants’ attorneys, following a series 
of other extensions, consented to an order 
extending the time to serve the case on 
appeal through August 19, 1965, a time of 
approximately eight months. Plaintiff then 
obtained an additional order from the 
judge of the general county court which 
purported to grant a further extension of 
time to August 30, 1965. The court, how- 
ever, was without authority to grant this 
additional extension. Pelaez v. Carland, 
268 N.C. 192, 150 S.E.2d 201 (1966). 

After appeal and the fixing of time for 
service of case on appeal from a general 
county court to the superior court, the 
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trial court granted successive extensions of 
time, one with the consent of appellee, and 
then granted further extensions of time 
without appellee’s consent. It was held 
that no case on appeal having been served 
within the time fixed or within the ex- 
tension agreed upon by counsel, the su- 
perior court could review only the record 
proper, and, no error appearing on the 
face thereof, should have dismissed the 
purported appeal, and objection that the 
motion to dismiss was broadside is un- 
tenable, the matter being a question of ju- 
risdiction. Pelaez v. Carland, 268 N.C. 192, 
150 S.F..2d 201 (1966). 

Dismissal of Appeal. — Where the rec- 
ord is not docketed in the superior court 
within the time prescribed, the appeal is 
properly dismissed. Grogg v. Graybeal, 209 
N.C. 575, 184 S.E. 85 (1936). 

The superior court has discretionary 


GENERAL STATUTES OF NortTH CAROLINA 


§ 7-296 


authority to reinstate an appeal from a 
general county court upon motion made 
ai the same term the appeal is dismissed 
for failure of appellant to comply with 
the statutory requirements governing such 
appeals. This section provides that such 
appeals shall be governed by the rules for 
appeals from the superior court to the Su- 
preme Court, and such procedure is pro- 
vided by the Rules of Practice in the Su- 
preme Court (Rule 17), and the superior 
court obtains jurisdiction through the 
motion to reinstate aptly made, and may 
pass upon the motion at that or a subse- 
quent term. West v. F. W. Woolworth Co., 
214 N.C. 214, 198 S.E. 659 (1938). 

Applied in Rowland v. Beauchamp, 253 
N.C. 231, 116 S.E.2d 720 (1960). 

Cited in Johnson v. Wayne Thompson, 
Inc., 250..N:C.' 665, 110 S.E.2d.306 (1959). 


§ 7-296. Enforcement of judgments; stay of execution, etc.; reten- 


tion of jurisdiction in divorce, alimony, custody and support cases.—Or- 
ders to stay execution on judgments entered in the general county court shall be 
the same as in appeals from the superior court to the Supreme Court. Judgments 
of the general county court may be enforced by execution issued by the clerk 
thereof, returnable within twenty days. Transcripts of such judgments may be 
docketed in the superior court as now provided for judgments of justices of the 
peace, and the judgment when docketed shall in all respects be a judgment of the 
superior court in the same manner and to same extent as if rendered by the 
superior court, and shall be subject to the same statutes of limitations and the 
statutes relating to the revival of judgments in the superior court and issuing 
executions thereon. Notwithstanding the foregoing, the general county court shall 
retain jurisdiction to hear and determine all motions with respect to divorce, di- 
vorce a mensa et thoro, alimony without divorce, child custody and support in all 
cases wherein the said general county court had rendered the initial order or judg- 


Ment 1(1923,0) ZIG Ms N19 MES ss¢- 1608 (dd); 1965 9c 901985) 


Editor’s Note. — The 1965 amendment 
added the last sentence. 

Alternate Route for Collection of Money 
Judgment.—By this section, the legislature 
is providing the holder of a money judg- 
ment obtained in a general county court an 
alternate route for collection. He may have 
execution issue from the general county 
court, or he may have his judgment tran- 
scripted to superior court as is provided for 
judgments of justices of the peace. When 
this is done, it shall be a judgment of the 
superior court in all respects for the pur- 
poses of lien and execution, subject to the 
same statutes of limitations and the stat- 
utes relating to the revival of judgments 
and executions thereon. Rehm v. Rehm, 2 
N.C. App. 298, 163 S.E.2d 54 (1968). 

Jurisdiction in Custody and Child Sup- 
port Matters.—By this section the legisla- 
ture did not intend to oust the jurisdiction 
of the general county court in custody and 
child support matters where the judgment 
settling custody and support was docketed 


in the superior court as a matter of custom 
and convenience. Rehm v. Rehm, 2 N.C. 
App. 298, 163 S.E.2d 54 (1968). 

In suits for alimony without divorce and 
for the custody of children, the general 
county court acquires jurisdiction of the 
children as well as the parents, and that 
jurisdiction remains in the court wherein 
the action is brought. Rehm v. Rehm, 2 
N.C. App. 298, 163 S.E.2d 54 (1968). 

Docketing of Judgment Gives Superior 
Court Jurisdiction. — When the judgment 
of a general county court is docketed in 
the superior court of the county it be- 
comes a judgment of the superior court 
in like manner as transcripted judgments 
of justices of the peace under § 7-166, and 
the general county court has no further 
jurisdiction of the case, and may not 
thereafter hear a motion for the appoint- 
ment of a receiver for the judgment 
debtor. Essex Inv. Co. v. Pickelsimer, 210 
N.C. 541, 187 S.E. 813 (1936). 

In an action for subsistence without di- 
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vorce tried in the general county court, 
judgment was rendered in favor of plain- 
tiff, which judgment was duly docketed in 
the office of the clerk of the superior court 
of the county. Thereafter order was en- 
tered in the general county court reducing 
the amount of the monthly allowance. 
Upon the abolition of the general county 
court, the judge thereof, pursuant to pre- 
vious notice given to the county bar, en- 
tered a general order transferring all cases 
then pending to the superior court of the 
county. Thereafter defendant failed to 
further comply with the orders for the 
payment of subsistence and plaintiff moved 
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in the superior court for an order that de- 
fendant show cause why he should not be 
adjudged in contempt and for an order 
increasing the amount of subsistence. De- 
fendant entered a special appearance and 
demurred to the jurisdiction of the su- 
perior court. It was held that upon the 
docketing of the judgment in the superior 
court, it acquired jurisdiction of the cause, 
and defendant’s demurrer to the jurisdic- 
tion was properly overruled under this 
section. Brooks v. Brooks, 220 N.C. 16, 16 
S.E.2d 403 (1941). 

Cited in Becker v. Becker, 273 N.C. 65, 
159 S.E.2d 569 (1968). 


SUBCHAPTER TX COUNTY CRIMINAL COURTS. 


ARTICLE 36. 
County Criminal Courts. 


§ 7-384. Counties authorized to establish county criminal courts.— 
In each county in this State there may be established a court of criminal jurisdic- 
tion, which shall be a court of record, and it shall be maintained pursuant to the 
provisions of this article, and said court shall be called the county criminal court, 
and shall have jurisdiction over the entire county in which said court shall be 
established. (1931, c. 89, s. 1.) 

Cross Reference. — As to continued ex- 
istence and ultimate abolition of courts in- 
ferior to the superior court, and their re- 
placement by district courts, see § 7A-3. 


Cited in Bassinov v. Finkle, 261 N.C. 
109, 134 S$.E.2d 130 (1964). 


§ 7-385. Established by resolution of county commissioners.—lIf, in 
the opinion of the board of commissioners of any county, the public interest will 
be best promoted by so doing, they may establish a county court under the pro- 
visions of this article, by resolution which shall in brief recite the reasons for the 
establishment thereof, and further recite that in the opinion of the board of com- 
missioners it is not necessary that an election be called for the establishment of 
said court, as herein provided, and upon the adoption of such resolution the board 
of commissioners may establish said court without holding such election. (1931, c. 


89, s. 2.) 


§ 7-386. Court may be abolished by resolution.—Whenever in the opin- 
ion of the board of commissioners of any county in which a court has been estab- 
lished under this article, the conditions prevailing in such county are such as 
to no longer require the said court, such board of commissioners may, by proper 
resolution, reciting in brief the reasons therefor abolish said court. (1931, c. 89, 


Sion) 4 


7-387. Transfer of cases from docket of superior court. — Upon 
the establishment of the county court, as in this article authorized, the clerk of 
the superior court shall immediately transfer from the superior court to such 
county court all criminal actions pending in the superior court of which the county 
court has jurisdiction, as in this article conferred, and the county court shall im- 
mediately proceed to try and dispose of such criminal actions. (1931, c. 89, s. 4.) 


§ 7-388. Appointment of judge; associate judge.—The court shall be 
presided over by a judge, who may be licensed to practice law, and who, at the 
time of his election or appointment, shall be a qualified elector in the county. The 
board of commissioners of the county shall appoint such judge, whose term of 
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office shall be two (2) years from the date of his appointment, and until his suc- 
cessor shall have been appointed and qualified, or until the court shall be abolished, 
as herein provided. In the event of a vacancy by death or resignation, appoint- 
ment shall be for the unexpired term of the previous judge. The salary of said 
judge shall be fixed by the board of commissioners of the county, and the same 
shall be paid monthly out of the general county fund. In each county in which the 
court is established, under the provisions of this article, there shall be appointed 
by the board of commissioners of said county an associate judge, who shall preside 
as judge of the county court, and with like authority of the regular judge, in the 
event of sickness or absence from the county of the regular judge, or in the event 
that the regular judge should be disqualified by relationship to the parties in in- 
terest, or from other cause. The associate judge shall take the same oath of office 
required by the judge of the county court, and shall be paid such compensation 
for his services as may be provided by the board of commissioners. The compen- 
sation which shall be paid to the associate judge shall be deducted from the salary 
to be paid to the regular county judge as herein provided. He shall be appointed 
at the time fixed for the appointment of the judge of the county court, and for the 
same term as herein provided for a regular judge of the county, with the authority 
on the part of the board of commissioners to fill the vacancy in the event of death 
or resignation. (1931, c. 89, s. 5.) 
Local Modification—McDowell: 1957, c. 
486, s. 1. 


§ 7-389, Appointment of prosecuting attorney. — There shall be a 
prosecuting attorney of said county court, to be known as the prosecuting attorney, 
who shall appear for the State and prosecute all criminal cases being tried in said 
court, and for his services he shall be paid such salary as may be fixed by the 
board of commissioners, to be paid monthly from the general county fund. The 
board of commissioners shall appoint such prosecuting attorney, whose term of 
office shall be two (2) years from the date of his appointment, and until his suc- 
cessor shall have been appointed and qualified, or until the court shall be abolished, 
as herein provided, except in the event of a vacancy in the office of prosecuting 
attorney, either by death or resignation, the appointment to fill such vacancy shall 
be for the unexpired term of the previous prosecuting attorney. (1931, c. 89, s. 6.) 

Local Modification. — Gates: 1957, c. 
1166; McDowell: 1957, c. 486, s. 2. 


§ 7-390. Clerk of court; term of office; fees; bond; sheriff.—In 
those counties in which the clerk of the superior court and sheriff are paid fees 
and not salaries, such clerks and sheriffs shall receive the same fees for services 
rendered in a county court as they would have received had such services been 
rendered in the superior court. 

The clerk of the superior court shall, ex officio, be clerk of the county court, and 
in all counties in which the clerk of the superior court is paid fees, the clerk of 
the superior court shall have the right and privilege to resign as clerk of the county 
court, and in the event of such resignation the board of commissioners shall have 
the authority to appoint a clerk of the county court, whose term of office shall be 
two (2) years, and whose term of office shall expire at the time fixed for the 
termination of the office of the judge of said court, and the appointment of the 
clerk of the county court shall thereafter be made by the board of commissioners 
at the same time when the appointment of the judge of said court is made by said 
board of commissioners. He will receive the same fees for services rendered as 
clerks of the superior courts. In all counties in which the clerks of the superior 
court are paid salaries the board of commissioners are authorized, in their discre- 
tion, to provide additional compensation to such clerks for their services rendered 
as clerk of the county court. 

In the event that the clerk of the superior court shall resign as clerk of the 
county court as herein provided, upon the appointment of a clerk to the county 
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court, he shall be required to enter into a bond in such sum as may be fixed by the 
board of commissioners for the faithful performance of the duties of his office. 
(493 bye. 895 sti 72) 

Local Modification. — Burke: 1957, c. 
284; Lee: 1941, c. 330. 


§ 7-391. Oath of judge; prosecuting attorney. — The judge of the 
county court, before entering upon the duties of his office, shall take the prescribed 
oath required of judges of the superior court, and such oath shall be recorded by 
the clerk of the superior court of the county. The prosecuting attorney, before en- 
tering upon the duties of his office, shall take the prescribed oath required of 
solicitors of the superior court, and said oath shall be recorded by the clerk of the 
superior court of the county. (1931, c. 89, s. 8.) 

Cross References. — As to forms of 
oaths, see §§ 11-6, 11-7, 11-11. And see 
N.C. Const., Art. VI, § 7. 


§ 7-392. Court seal.—The county criminal court shall have a seal with the 
inipression.-,-County Court vor Sess cee. 2s County,” which shall be used in at- 
testation of all writs, warrants, or other processes, acts, or judgments of said court 
whenever required, and in the same manner and in the same effect as the seal of 
other courts of record in the State of North Carolina. (1931, c. 89, s. 9.) 


§ 7-393. Jurisdiction; appeal; judgment docket.—The jurisdiction of 
the county court shall be as follows: 


(a) Said court shall have final exclusive and original jurisdiction of all criminal 
offenses committed in the county below the grade of a felony, as now defined by 
law, except as to offenses over which justices of the peace have final jurisdiction, 
and all such offenses whereof said court is given jurisdiction are hereby declared 
to be petty misdemeanors. 


(b) To punish for contempt to the same extent and in the same manner allowed 
by law to the superior court of this State; to issue writs ad testificandum and other 
processes to compel the attendance of witnesses and to enforce the orders and 
judgments of the court in the same manner allowed by law to the superior courts 
of this State. 


(c) The judge of the county court shall have all the power and jurisdiction and 
authority now conferred by law upon the superior court to sentence any person 
who pleads guilty or who is convicted in said court of a misdemeanor for which 
the punishment prescribed by law is imprisonment, to be imprisoned in the com- 
mon jail of the county and to be assigned to work on the public roads under the 
supervision of the State Highway and Public Works Commission and the clerk of 
said court shall issue commitments therefor in the same manner as now provided 
by law for the clerks of the superior court. 

(d) Any person convicted in said court shall have the right of appeal to the 
superior court of said county, and upon such appeal the trial in the superior court 
shall be de novo. 

(e) The county court shall have exclusive preliminary jurisdiction over all of- 
fenses whereof exclusive jurisdiction is not given to said court, and shall hear and 
determine all warrants charging such offenses, and in the event that the court 
finds probable cause, shall bind the defendant over to the superior court, requiring 
such bond as the court may fix for the appearance of the defendant at the next 
ensuing term of the superior court of said county for the trial of criminal causes ; 
and all justices of the peace issuing warrants wherein the defendant or defendants 
are charged with the commission of an offense whereof the superior court has 
jurisdiction, shall make said warrants returnable before the said county court. 


(£) The judge of the county court shall have the same authority as the judge of 
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the superior court to render judgments upon all appearance bonds, and such other 
bonds as are authorized by law, when default has been made. All such judgments 
shall be certified to and docketed upon the civil judgment docket in the superior 
court of the county in which the court is held, and shall be cross-indexed as other 
judgments, and shall, from the time of docketing, have the same force and effect 
as judgments of the superior court. (1931 sce 89% Gale MOST aia. 24181037 4c, 
123.) 


Local Modification. — Burke: 1935, c. 
298; 1939, c. 226; as to subsection (d), 
1955, c. 637; Anson: 1959, c. 933, s. 1; 
Yadkin, as to subsection (a): 1959, c. 411. 

Editor’s Note. — Public Laws 1937, c. 
123, repealed Public Laws 1931, c. 241, 
relative to civil jurisdiction of recorder’s 
court in Gates County. 

Section Modified by Former § 7-64.—The 
exclusive original jurisdiction given county 
criminal courts by this section was modi- 
hed by former § 7-64, except as to those 


v. Robbins, 253 N.C. 47, 116 S.E.2d 192 
(1960). 

County court does not have final juris- 
diction of felonies. Bassinov v. Finkle, 261 
N.C. 109, 134 S.E.2d 130 (1964). 

But clerk may issue warrants in felony 
cases. Bassinov vy. Finkle, 261 N.C. 109, 
134 S.E.2d 130 (1964). 

And county court may determine 
whether probable cause exists in felony 
cases. Bassinov v. Finkle, 261 N.C. 109, 
134 S.E.2d 130 (1964). 


counties excluded from its provisions. State 


§ 7-394. Jury trials.—In all cases coming before the said county court a 
jury may be demanded by either the State or the defendant, or the court may, 
upon its own motion, order a jury trial in any case where, in the judgment of the 
court, the ends of justice would be better met by submitting the case to a jury. 
The board of commissioners of the county in which said county court is established 
are hereby required to furnish the clerk of said county court with a list of jurors 
of said county, and in any case where a jury trial is to be had a jury of twelve 
(12) shall be drawn from the said list of jurors so furnished by the board of com- 
missioners. The names of the jurors shall be drawn from the box as now provided 
in cases in the superior court in drawing a special venire: Provided, however, 
the defendant may waive a jury drawn from the box, in which event the court 
shall direct the sheriff to summons bystanders or tales jurors to serve as jurors 
in said cases, and the judge of the county court shall have like authority as is now 
existing by the judge of the superior court to order the summons of tales jurors 
to serve in said court where the jurors drawn from the box shall be legally chal- 
lenged or shall be otherwise disqualified to serve as such jurors. The causes of 
challenges of jurors in the county court shall be the same as now provided for chal- 
lenges of jurors in the superior court. The fees of jurors shall be the same as 
now paid jurors in the superior court, and shall be paid from the general county 
fund, and a jury tax of fifteen ($15.00) dollars in such cases shall be taxed in the 
bill of costs. (1931, c. 89, s. 11.) 

Local Modification. — Anson: 1949, c. 
773; 1959, c. 933, s. 2; Burke: 1951, c. 
689; Lee: 1939, c. 213; Onslow: 1941, c. 


303; Davie: 1961, c. 797; 1963, c! 407; Mc- 
Dowell: 1959, c. 530; Person: 1965) \ei 
118; Yadkin: 1957, c. 378, s. 1. 


§ 7-395. Process.—The clerks of the superior court as ex officio clerks 
and/or the clerks of county criminal courts or any of their deputies, upon applica- 
tion and the making of proper affidavit, as provided by law, shall have power and 
authority to issue any criminal warrant or warrants, peace warrants, subpoenas, 
and/or other processes of law in said court and make the same returnable before 
the judge thereof, at any time or times designated for the trial of criminal cases, 
and shall be directed to the sheriff or other lawful officer of the county, and the 
service thereof shall be lawfully made when made by the sheriff or deputy sheriff 
of the county, or any constable of said county, or by any rural policeman or mu- 
nicipal officer, and all warrants and subpoenas and other processes issued by the 
clerk of the superior court as ex officio clerk or the clerk of such court, when at- 
tested by the seal of said court, shall run anywhere in the State of North Carolina, 
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and shall be executed by all officers in the same manner and way as processes now 
issued by the superior court. (1931, c. 89, s. 12; 1947, c. 130.) 
Cross Reference.—See note to § 7-393. Applied in State v. Brady, 238 N.C. 407, 
Editor’s Note.—The 1947 amendment re- 78 S.E.2d 129 (1953). 
wrote this section. 


§ 7-396. Duties of judge; bond on appeal or on being bound over.— 
The judge of the county court shall preside over said court and shall direct and 
determine all actions coming before him, the jurisdiction of which is conferred by 
this article, and in all cases where the defendant or defendants shall crave an appeal 
to the superior court, and in cases where the court has preliminary jurisdiction, 
and probable cause is found, the defendant shall be required to give bond, with 
sufficient surety, to be fixed by the court, conditioned upon the defendant’s appear- 
ance at the next ensuing term of the superior court of said county for the trial of 
criminal causes, and in default thereof the court shall commit the defendant to the 
common jail of said county until said defendant shall have given bond or shall have 
been otherwise discharged according to law, except in capital cases, when the 
court shall find probable cause, he shall bind the defendant over to the superior 
court without bond. (1931, c. 89, s. 13.) 


Cross Reference.—See note to § 7-393. 


§ 7-397. When prosecuting attorney’s fee taxed in bill of costs.— 
In all cases where the defendant shall plead guilty, or shall be convicted, there 
shall be taxed in the bill of costs a fee of eight dollars ($8.00) in lieu of prosecuting 
attorney’s fee, which shall be paid by the defendant, and shall be paid into the 
general county fund. In the event the defendant is confined to jail or confined to 
jail and assigned to work on the public roads such fee shall not be taxed as a part 
of the cost. (1931; c. 895s. 14.) 


§ 7-398. Complete record to be kept by clerk; docket.—It shall be 
the duty of the clerk of said court to keep an accurate account and true record of 
all costs, fines, penalties, forfeitures, and punishments of said court imposed under 
the provisions of this article, and said record shall show the name of each offender, 
the name of the offense, the date of the hearing of the trial, and the punishment 
imposed, and the board of commissioners shall provide dockets for recording all 
of the processes issued by said court, which shall conform to the docket kept by 
the clerk of the superior court, and shall also provide proper files to properly keep 
a record of all cases which shall be disposed of in said court, and the ‘disposition 
that has been made of the same. (1931, c. 89, s. 15.) 


§ 7-399. Warrants returnable to court. — All warrants for crimes 
whereof the county court shall have jurisdiction may be issued by any justice of 
the peace of said county, or mayor of any incorporated town, as provided by law, 
and shall be made returnable before the county court at the next ensuing term 
thereof. (1931, c. 89, s. 16.) 

Local Modification. — Yadkin: 1957, c. 
Bas wees ? 


§ 7-400. Service fees to officers except where they are on salary.— 
The cost of issuing and serving warrants, subpoenas, and other processes of law by 
said court shall be payable to the officers issuing or serving them, and shall be 
payable to the clerk of said court as is now done in cases determined by the su- 
perior court, except in those counties where officials are paid salaries and are not 
allowed fees, in which cases the costs so taxed shall be paid into the office of the 
clerk of said court, to be paid by him to the county treasurer or depository of 
said county, in the same manner and way as is now provided for similar fees 
in the superior court. (1931, c. 89, s. 17.) 

Local ModificationDavie: 1963, c. 742. 
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§ 7-401. Regular and special terms; place of sessions.—There shall 
be held a regular term of the county court established under the provisions of this 
article on the second Tuesday in each month: Provided, however, special terms 
may be held at any time by order of the judge of said court for the purpose of 
disposing of cases where pleas of guilty shall be entered and for the trial of cases 
where the defendants are confined to prison. At all regular terms the court shall 
continue in session until all cases are tried, continued, or otherwise disposed of 
according to law: Provided, however, the board of county commissioners in any 
county in which a county court is established under the provisions of this article 
by proper resolution duly entered upon the minutes of said board, may, in the 
exercise of their discretion, fix other days than the days provided in this article 
on which regular terms of said court may be held: Provided, further, when a 
regular term of the county court to be held under the terms fixed by this article 
shall conflict with a term of the superior court in said county, the regular term of 
the county court shall be held on the first Tuesday following the termination of 
said term of the superior court, as fixed by law. Ail sessions of said county court 
shall be held in the courthouse of the county in which said court is established. 
(1931, c. 89, s. 18.) 

Local Modification. — Yadkin: 1957, c. 
378, s. 3. 


§ 7-402. Judge and prosecuting attorney may practice law in other 
courts.—In the event of the appointment of a licensed lawyer as judge or pros- 
ecuting attorney of said county court, nothing in this article shall prevent the said 
judge or the prosecuting attorney appointed under the provisions of this article 
from practicing law in matters in which he is in no way connected by reason of 
his said office, or in courts in the State in matters which have not been heard or 
will not be heard in the county court of which he is an officer. (193 cr Bossa Os) 


§ 7-403. Other county court acts not affected.—Nothing in this article 
shall be construed to repeal, alter, or amend any law heretofore enacted authoriz- 
ing the establishment of county courts in the several counties of the State, but 
this article shall be construed to be in addition to and supplemental to such acts, 
and any court established under the provisions of this article shall be restricted and 
limited to all the provisions herein contained. (1931, c. 89, s. 20.) 


§ 7-404. Certain counties excepted from provisions of article.—This 
article shall not apply to the counties of Alexander, Alleghany, Ashe, Beaufort, 
Bertie, Bladen, Brunswick, Buncombe, Camden, Caswell, Catawba, Chowan, Clay, 
Cleveland, Craven, Cumberland, Currituck, Dare, Davidson, Duplin, Durham, 
Edgecombe, Franklin, Greene, Harnett, Haywood, Henderson, Hertford, Hoke, 
Hyde, Iredell, Jackson, Johnston, Lincoln, Macon, Madison, Montgomery, New 
Hanover, Northampton, Orange, Pamlico, Pasquotank, Perquimans, Pitt, Ran- 
dolph, Richmond, Robeson, Rockingham, Rowan, Sampson, Scotland, Stanly, 
Surry, Swain, Transylvania, Vance, Wake, Warren, Watauga, Wayne, Wilkes 
and Yancey. (1931, c. 89, s. 21; 1931, c.270; 1935, c. 8: 1939,.cm41271951 se: 
699.) 


Editor’s Note. — The 1935 amendment the 1939 amendment deleted Yadkin, and 
deleted Cabarrus from the list of counties, the 1951 amendment struck out Davie. 


SUBCHAPTER X. SPECIAL COUNTY COURTS. 


ARTICLE 37. 
Special County Courts. 


§ 7-405. Establishment upon resolution of county commissioners.— 
In addition to the plans now provided for the establishment of courts inferior to 
the superior court, there may be established by resolution of all of the members 
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of the board of county commissioners of any county in the State a court of criminal 
and civil jurisdiction, which shall be a court of record and shall be called a special 
county court and shall have criminal and civil jurisdiction as herein provided: 
Provided, that the board of county commissioners may by proper resolution, es- 
tablish a special county court having only criminal jurisdiction or only civil juris- 
diction or having both criminal and civil jurisdiction as herein provided. (1939 
CHOOT Sel) ; 
Cross Reference. — As to continued ex- Cited in State v. Carpenter, 231 N.C. 
istence and ultimate abolition of courts in- 229, 56 S.E.2d 713 (1949). 
ferior to the superior court, and their re- 
placement by district courts, see § 7A-3. 


§ 7-406. Qualifications of judge and solicitor.—The judge of said 
court shall be an elector in and for said county at the time of appointment and 
qualification, and shall be a man of good moral character. The solicitor of the 
county shall be an elector in and for said county, shall be a man of good moral 
character and a licensed attorney at law. (1939, c. 357, s. 2.) 


§ 7-407. Appointment of judge.—After the establishment of such court 
by any county, it shall be the duty of the clerk of the board of commissioners of 
such county to immediately notify the Governor of the State, who shall appoint 
a judge to preside over such court, and each second year thereafter it shall be the 
duty of the Governor of the State to appoint the judge of each such county court 
who shall preside over said court, and the said judge shall hold office for a term 
of two years, and until his successor is appointed and qualified. Any vacancy oc- 
eee in the office of judge shall be filled by the Governor of the State. (1939, 
Ceo Zeca.) 


§ 7-408. Appointment of prosecuting attorney and clerk. — The 
board of commissioners of any county availing itself of the provisions of this 
article may elect or appoint and for the same term as herein provided for the ap- 
pointment of the judge of this court, a prosecuting attorney and clerk for said 
court. (1939,:c. 357, s. 4.) 

Local Modification. — Richmond: 1941, 

c. 60, s. 4; 1943, c. 254, s. 4. 


§ 7-409. Appointment of acting attorney or judge in absence of 
regular official—Whenever, for any reason, the prosecuting attorney is tem- 
porarily absent, the judge shall appoint some other practicing attorney in the 
county to act as prosecuting attorney, and in case of temporary absence of the 
judge, either on account of sickness or other cause, the judge of said court shall 
appoint a judge to hold court during the absence of the regular judge. (1939, c. 


SOA See) 


§ 7-410. Compensation of judge and solicitor.—The salary of the judge 
and solicitor and clerk shall be fixed by the board of commissioners of the county, 
and shall be paid monthly out of the funds of the county. (1939, c. 357, s. 6.) 

Local Modification—Richmond: 1941, c. 
60, s. 5; Richmond: 1953, c. 285. 


§ 7-411. Oaths of judge and solicitor.—Before entering upon the duties 
of office, the judge and solicitor shall take and subscribe an oath as is now pro- 
vided by law for the judges and solicitors of the superior court, and file the same 
with the clerk of the superior court of the county, and the clerk shall record the 
same. (1939, c. 357, s. 7.) 


Cross References. — As to forms of 
oaths, see §§ 11-6, 11-7, 11-11. And see 
tre. Comer Arie les ts 
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§ 7-412. Appointment of temporary judge, etc.—Where the judge is 
disqualified by reason of interest in any case, he may appoint a temporary judge 
to hear said case, or said case may be removed to the superior court for trial in 
the county. (1939, c. 357, s. 8.) 


§ 7-413. Duties and liabilities of clerk.—The clerk of the special county 
court established under the provisions of this article shall have as nearly as pos- 
sible the same duties, powers, and responsibilities with reference to the special 
county court as a clerk of the superior court. The said clerk shall be liable upon 
his official bond for the discharge of his duties and caring for funds paid to him 
as clerk of the special county court to the same extent as a clerk of the superior 


courte ( 1939" cga7-a OP) 


§ 7-414. Oath of office of clerk.—The clerk of the special county court 
before entering on the duties of the office, shall take and subscribe, before some 
officer authorized by law to administer an oath, the oath required under general 
law, and in addition thereto shall take and subscribe to an oath to perform faith- 
fully all the duties required of him under this article and file such oath with the 
register of deeds for the county. (1939, c. 357, s. 10.) 

Cross References. — As to forms of 
oaths, see §§ 11-6, 11-7, 11-11. And see 
N.C. Const., Art. VI, § 7. 


§ 7-415. Attendance upon court by sheriff or deputies.—The sheriff 
of the county, or his deputies, shall attend upon this court in the same manner and 
with the same power and authority as he does and has in attendance upon the su- 
perior court of the county. (1939, c. 357, s. 11.) 


§ 7-416. Appointment of court stenographer.—lIn the trial of any case 
in the special county court where a stenographer is deemed necessary, the judge 
of said court shall appoint a stenographer, and the fees for such work shall be 
taxed as part of the court cost in said case. ( 1939, c. 357, s. 12.) 


§ 7-417. Right of jury trial in civil actions.—In the trial of civil actions 
in said court, any party is entitled to the right of trial by jury as is provided in 
the trial of causes in the superior court, unless said right of trial by jury shall be 
waived as hereinafter provided. (1939, c. 357, s. 13.) 


§ 7-418. Jury trial where no written pleadings are filed.—In those 
cases in which no written pleadings are required, the parties shall be conclusively 
presumed to have expressly waived their right to trial by jury, unless at the time 
of the issuance of the summons, the plaintiff, or petitioner, in writing, demands a 
jury trial, or the defendant at any time before the commencement of the trial, in 
writing, demands a jury trial. (1939, c. 357, s. 14.) 


§ 7-419. Jury trial where written pleadings are filed.—In those cases 
in which written pleadings are required to be filed, the parties shall be conclusively 
presumed to have expressly waived their right to trial by jury, unless at the time 
of the filing of the complaint or petition, the plaintiff, in writing, demands a jury 
trial, or unless at the time of the filing of the answer, or other pleading raising an 
issue of fact, the defendant or other party filing such pleading demands, in writ- 
ing, aljury trials (1930 c.3a/4.eeelo a) 


§ 7-420. Jury trial where cases appealed or removed.—In those cases 
which were or may hereafter be instituted before a justice of the peace and re- 
moved or appealed to this court, and in those cases which were or may hereafter 
be instituted in superior court, and removed to this court, a jury trial shall be 
conclusively presumed to have been expressly waived unless the party desiring a 
trial by jury shall make a demand therefor, in writing, at any time before the case 
is called for trial, in which event the number of the jury shall be as herein else- 
where provided. (1939, c. 357, s. 16.) 
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§ 7-421. Number of jurors; deposit on demand for jury trial.—The 
jury of said court shall be a jury of six in all civil cases where a jury is demanded: 
Provided, that in those cases in which a jury is demanded the party shall at the 
time of making the demand pay to the clerk of the said court a deposit of six 
dollars ($6.00) to insure the payment of the jury tax: Provided, further, that 
where a party making such demand for a jury trial makes affidavit and satisfies the 
judge or clerk of the said court that he is unable to make the deposit, such party 
shall not be required to make the same. The deposit for a jury shall be returned 
to the party making it when the cost is paid by the losing party, against whom the 
cost is taxed. (1939, ¢. 357, s. 17:) 


§ 7-422. Continuance of trial upon demand for jury; drawing and 
summoning of jury; compensation of jurors.—When a trial by jury is de- 
manded in civil or criminal cases, the judge shall continue the cause until a day to 
be set, and the judge, together with the attorneys representing all parties shall im- 
mediately proceed to the office of the register of deeds of the county and cause 
to be drawn a jury of twelve, observing as nearly as may be the rule for drawing 
a jury for the superior court. The judge shall issue the proper writ to the sheriff 
of the county, commanding him to summon the jurors so drawn to appear at the 
court on the day set for the trial of the action. Such jurors shall receive the same 
compensation as is provided by law for jurors serving in the superior court, and 
are to be paid out of the treasury of said county on presentation of a ticket duly is- 
sued by the clerk of said court. (1939, c. 357, s. 18.) 


§ 7-423. Jury trials in criminal actions.—In all criminal actions, upon 
demand of the defendant or the prosecuting attorney, a jury of six shall be sum- 
moned in the same manner as provided for summoning jurors in civil actions. 


(1939, c. 357, s. 19.) 


§ 7-424. Talesmen may serve as jurors.—In all criminal and civil ac- 
tions, the judge shall have the right to call in talesmen to serve as jurors, according 
to the practice of the superior court, and to direct the sheriff to call in a sufficient 
number of talesmen to serve during any one week or part of a week for the proper 
dispatch of the business of the court. (1939, c. 357, s. 20.) 


§ 7-425. Sessions of court.—The special county court shall be open for 
the trial of all criminal cases of which it has jurisdiction at least one day of each 
week, and shall also be open at least once each month for the trial of all civil causes 
of which it has jurisdiction, said days to be fixed by the board of county commis- 
sioners, and shall continue its session from day to day until all business is trans- 
acted by trial, continuance or otherwise. The session of the court shall be held 
in the county courthouse or other place within the county provided by the board 
of county commissioners for that purpose. Special sessions of the court may be 
called by the judge as the necessities may require. (1939, c. 357, s. 21.) 


§ 7-426. Civil jurisdiction of court.—The special county court shall have 
jurisdiction in civil matters as follows: 

(1) Jurisdiction concurrent with that of the justices of the peace of the county. 

(2) Jurisdiction concurrent with the superior court in all actions founded on 
contracts wherein the amount demanded shall not exceed the sum of 
fifteen hundred dollars ($1500.00), exclusive of interest and cost. 

(3) Jurisdiction concurrent with that of the superior court in all actions not 
founded on contracts wherein the amount demanded shall not exceed the 
sum of one thousand dollars ($1000.00), exclusive of interest and cost. 

(4) Jurisdiction concurrent with the superior court in all attachment and 
claim and delivery proceedings wherein the value of the property de- 
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manded does not exceed the sum of one thousand dollars ($1000.00), 
exclusive of interest and cost. (1939, c. 357, s. 22.) 


§ 7-427. Procedure for hearing of appeals from courts of justices 
of the peace.—In all cases where there is an appeal from a justice of the peace 
of a county wherein a special county court has been established under the provi- 
sions of this article, such appeal shall be first heard de novo in the special county 
court. All appeals from justices of the peace in civil cases shall be heard in the 
same manner provided herein for hearing causes within the jurisdiction of a justice 
of the peace originating in the said special county court, and said appeals shall be 
docketed in the special county court within the same time limit and in the same 
manner as such appeals are now required to be docketed in the superior court. 


SO) Oot 


§ 7-428. Transfer of cases from superior court.—By written consent 
of a plaintiff and defendant filed with the clerk of the superior court, any civil case 
within the jurisdiction of the special county court, now or hereafter pending, in 
the superior court, may be transferred to the docket of the special county court, 
and there tried. If a jury trial is desired, it shall be expressed in the agreement to 
transfer the case; otherwise the right to trial by jury shall be conclusively pre- 
sumed to have been expressly waived. (1939, c. 357, s. 24.) 


§ 7-249. Separate records, equipment, etc., furnished by commis- 
sioners.—The clerk of the special county court shall keep separate records for use 
of said court to be furnished by the county commissioners, and they shall also pro- 
vide necessary blanks, forms, books and such stationery and office equipment as 
may be needed by the court. The clerk shall keep the same in the office of the 
clerk-of such, Court at) 93e..GnJ0/.5Saco>) 


§ 7-430. Procedure in civil actions.—In civil cases when the special 
county court is exercising jurisdiction concurrent with that of the superior court, 
as now established, the rules of procedure, pleadings, practice, and admission of 
evidence, and judgment shall conform as nearly as possible to those of the superior 
court. In civil cases where the special county court is exercising jurisdiction con- 
current with that of justices of the peace, actions shall be commenced in the spe- 
cial county court by summons issued and signed by the clerk or deputy, and orders 
to seize property in claim and delivery proceedings, warrants of attachment and 
subpoena may be issued by the clerk or deputy and the other rules of processes, 
pleadings, procedure, practice and procuring evidence and judgments shall con- 
form as nearly as possible to those of the courts of the justices of the peace. (1939, 


CP 075 Sar) 


§ 7-431. Orders to stay execution; judgments.—Orders to stay execu- 
tion on judgments entered in the special county court shall be the same as in ap- 
peals from the superior court to the Supreme Court. Judgments of the county 
court shall be docketed in the judgment docket of the superior court, as is pro- 
dived for judgments of the superior court, and the judgments when docketed shall 
in all respects be judgments of the superior court in the same manner and to the 
same extent as if rendered by the superior court, and shall be subject to the same 
statute of limitations and the statutes. relating to the revival of judgments in the 
superior court and issuing executions thereon. (1939, c. 357, s. 27.) 


§ 7-432. Seal of court.—The county court shall have a seal with the im- 
pression, Fie. Saanoe 2) ee County Special Court,” which shall be used in at- 
testation of all summons, other processes, etc., acts, or judgments of said court 
whenever required, and in the same manner and to the same effect as the seal of 
other courts of record in the State of North Carolina. (1939, c. 357, s. 28.) 


§ 7-433. Costs and fees.—There shall be taxed in the special county court 
the same costs and fees for services of the officers thereof as provided for the court 
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having concurrent jurisdiction; such costs and fees shall be taxed and collected by 
the clerk and paid over to the proper officers who are entitled to receive them. 
019393 cha5 ZsaZ9) 

Local Modification.—Richmond: 1941, c. 
60, s. 54. 


§ 7-434. Reopening of cases and modification of judgments.—When 
any case has been finally disposed of by the judge of the court and judgment pro- 
nounced therein, the case shall not thereafter be reopened or the judgment or sen- 
tence rendered therein changed, modified or stricken out by the judge after the ad- 
journment of the regular weekly term of court or after the adjournment of any 
special term of court. (1939, c. 357, s. 30.) 


§ 7-435. Criminal jurisdiction.—The court shall have concurrent juris- 
diction in all criminal cases arising in the county which are now or may hereafter 
be given to a justice of the peace, and, in addition to the jurisdiction conferred by 
this section, shall have exclusive original jurisdiction of all other criminal offenses 
committed in the county below the grade of a felony as now defined by law, and 
the same are hereby declared to be petty misdemeanors: Provided, however, that 
where a special county court or recorder’s court shall legally exist within such 
county by virtue of a special act of the legislature passed before the amendment 
of the constitution in reference thereto, then the special county court, as herein 
established, shall not have jurisdiction of criminal cases within the territory of 
such existing recorder’s court, so as to interfere or conflict with the existing re- 
corder’s court, but shall have concurrent jurisdiction where the jurisdiction of 
the two courts covers the same causes or the same subject matter. This article 
and the establishment of any court thereunder shall not be construed to repeal, 
modify or in anywise affect any existing special court or recorder’s court by virtue 
of such former special acts herein referred to. (1939, c. 357, s. 31.) 

Local Modification. — Richmond: 1943, Stated in State v. Carpenter, 231 N.C. 
c. 254, s. 5. 229, 56 S.E.2d 713 (1949). 


§ 7-436. Judges vested with jurisdiction of municipal recorders.— 
The judges of special county courts herein provided for shall be vested with all 
the jurisdiction and authority conferred upon recorders of municipal courts, in 
like manner and to the same extent as if such jurisdiction and authority had been 
specially in this section set forth, insofar as such jurisdiction and authority are 
applicable to such courts, and the provisions of existing law relative to municipal 
recorder’s courts shall in all things apply to the special county courts where the 
same are not inconsistent and insofar as same are practically applicable: Pro- 
vided, that this section shall not take away the jurisdiction of a mayor to try 
breaches of ordinances when such city has no other municipal court. (1939, c. 


DOs tS nA.) 


§ 7-437. Removal of cases from courts of justices of peace.—When, 
upon written request made before entering on the trial of any cause before any 
justice of the peace, it shall appear proper for the cause to be removed for trial to 
some other justice, as is now provided by law, the cause may be removed for trial 
to the special county court of the county. (1939, c. 357, s. 33.) 


§ 7-438. Criminal cases bound over by justices of the peace.—In all 
criminal cases heard by a justice of the peace or other committing magistrate of 
the county against any person for any offense included within the exclusive juris- 
diction of the special county court as provided in this article, and in which probable 
cause of guilt is found, such person shall be bound in a personal recognizance or 
surety to appear at the next succeeding session of the special county court of the 
county, for trial; and in default of such surety such person shall be committed to 
the common jail of the county to await a trial: Provided, that in the event any 
justice of the peace or other committing magistrate shall bind over to the superior 
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court any person accused of a crime within the jurisdiction of the special county 
court, the clerk of the superior court shall, upon his own motion, transfer all papers 
in the case to the special county court, and the case shall then stand for trial at 
the next succeeding term of said special county court, as if the defendant had 
been bound over to the said court in the first instance: Provided, further, that in 
the event any justice of the peace or other committing magistrate shall bind over 
to the special county court any person charged with an offense beyond the juris- 
diction of said court, the said judge shall cause the accused person to enter into a 
new bond with sufficient surety for his appearance at the next succeeding term of 
the superior court of the county, and shall transmit all papers in the case to the 
said superior court, but this shall be done without additional cost to the accused 
person. (1939, c. 357, s. 34.) 


§ 7-439. Notice to accused person and surety in cases transferred 
from superior court.—Whenever the clerk of the superior court shall transfer 
the papers in any case from the superior court to a special county court, he shall 
at the same time issue a notice to the accused person and his surety, informing 
them that the cause has been so transferred and requiring the accused person to 
appear at the next succeeding term of said special county court for trial, and, 
upon the service of said notice upon the accused person and his surety, at least 
five days before the beginning of the next succeeding term of the special county 
court, the case shall stand for trial at said term and the bond given by the accused 
person for his appearance at the next term of the superior court shall in all re- 
spects be valid and binding to compel the appearance of the accused person at the 
said next succeeding term of said special county court, and in case said notice is 
not served on the accused person and his surety at least five days before the begin- 
ning of the next succeeding term of the special county court, then the case shall 
not be tried without the consent of the accused person until the following term 
of the special county court. (1939, c. 357, s. 35.) 


§ 7-440. Issuance of warrant in criminal causes.—All trials of crim- 
inal causes in said court shall be upon warrant issued by the clerk of said court or 
deputy clerk herein provided for or by the judge or by any justice of the peace of 
the county. In either event such warrant shall be issued upon affidavit duly made 
and subscribed, setting forth the complaint against the defendant: Provided, the 
judge shall have authority to amend the warrant and to allow amendment of the 
affidavit at any time before judgment. (1939, c. 357, s. 36.) 


§ 7-441. Punishment upon conviction. — Whenever any person shall be 
convicted or plead guilty of any offense of which the court has final jurisdiction 
the judge may sentence him to the common jail of the county in which the court 
shall be held, and assign him to work on the public roads, under the supervision 
of the State Highway and Public Works Commission: Provided, that in case the 
person so convicted or pleading guilty shall be a woman or an infant of immature 
years, then the judge may assign him or her to the county workhouse, reformatory, 
or other penal institution located in the county; or if there be none, any similar 
institution that may be located outside of the county to which judges of the su- 
perior court are authorized to sentence such person under the general laws of the 
State. All fines imposed by the court shall be collected by the clerk of such court 
or the deputy clerk thereof in the same manner as the clerk of the superior court; 
and, where a defendant is convicted and fails to pay the costs of such conviction, 
the county shall pay such costs as are allowed by law in similar cases before the 
superior court. (1939, c. 357, s. 37.) 


§ 7-442. Appeals to superior court.—Any person convicted of any of- 
fense of which the county court has final jurisdiction may appeal to the superior 
court from any judgment or sentence of the court in the same manner as is now 
provided for appeals from the courts of justices of the peace; and any person tried 
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before the judge for any offense of which the court has not final jurisdiction shall, 
upon the judge’s finding probable cause of guilt, be bound over to the superior 
court in the same manner as is provided by law in similar cases before justices 


of the peace. (1939, c. 357 s. 38.) 


§ 7-443. Fees for issuance and service of warrants.—All justices of 
the peace, constables and sheriffs issuing or serving warrants or other process 
returnable to the special county court shall have the same fees as are now pre- 
scribed by law which fees shall be collected and paid out in the same manner and 
by the same officers as collect and distribute such fees in the superior court. 1939, 


SSE fa) 


§ 7-444. Costs and fees as county funds.—There shall be taxed in the 
special county court the same costs and fees for the benefit of the officers thereof 
as provided for municipal recorder’s court. Such costs and fees shall be collected 
by the clerk and paid over monthly to the treasurer of the county as county funds 
to be dealt with by the commissioners. (1939, c. 357, s. 40.) 


§ 7-445. Abolition of court by resolution of commissioners. — Any 
court established under this article may be abolished by resolution of a majority of 
the board of county commissioners for such county by giving written notice of such 
intention one month prior thereto; and in case of the abolition of the court, cases 
then pending shall be transferred to the superior court and there tried. (1939, c. 
307; Seale) 


§ 7-446. Counties exempt.—This article shall not apply to the counties of 
Alamance, Alexander, Anson, Ashe, Avery, Beaufort, Bertie, Bladen, Brunswick, 
Burke, Caldwell, Carteret, Catawba, Chatham, Chowan, Clay, Cleveland, Colum- 
bus, Craven, Dare, Duplin, Edgecombe, Franklin, Forsyth, Gaston, Gates, Gran- 
ville, Greene, Halifax, Harnett, Hoke, Hyde, Iredell, Johnston, Jones, Lee, Lenoir, 
Lincoln, Madison, Mecklenburg, Mitchell, Nash, New Hanover, Northampton, 
Onslow, Pasquotank, Pender, Perquimans, Robeson, Rutherford, Sampson, Stanly, 
Surry, Union, Vance, Wake, Warren, Wayne, Washington and Wilson. (1939, 
c. S5/ sua Za) 


§ 7-447. Construction of article.—This article shall not be construed to 
repeal or modify any existing laws by which a county court may be created or to 
affect or repeal any court now or hereafter created under existing laws, and shall 
only be construed to be an additional method by which a special county court 
may be established for criminal, civil, or criminal and civil jurisdictions. (1939, 


C3755; 45.;) 
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Chapter 7A. 


Judicial Department. 


SUBCHAPTERSIIISSUPHRIOR 
COURT DIVISION OR THE 
GENERAL COURT OF 


Article 15. 


District Prosecutors. 


Sec 
JUSTICE. 7A-160. Appointment; term; duties; oath; 
Article 7, practice of law forbidden. 
=e 7A-161. Compensation; expenses. 
Organization. 7A-162. Suspension; removal]; reinstate- 
Sec i : . ment. 
TA-43.1. Temporary incapacity of solici- 7A-163. Vacancies in office; temporary in- 
tor; acting solicitor. capacity; acting prosecutor. 
7A-43.2. Assistant solicitors. 7A-164. Assistant prosecutors; appoint- 
7A-43.3. County may authorize appoint- ment; compensation; duties; 
ment of additional assistant so- oath; practice of law forbidden. 
licitors. 7A-165. Attorneys appointed to assist in 


prosecution. 


SUBCHAPTER III. SUPERIOR COURT DIVISION OF THE 
GENERAL COURT OF JUSTICE. 


ARTICLE 7. 
Organization. 


§ 7A-43.1. Temporary incapacity of solicitor; acting solicitor.— 
When a superior court solicitor becomes for any reason unable to perform his 
duties, the Attorney General shall appoint an acting solicitor to serve during the 
period of disability. An acting solicitor has all the power, authority and duties of 
the regular solicitor. He shall take the oath of office prescribed for the regular 
solicitor, and receive fifty-five dollars ($55.00) per diem for each day in which he 
performs the duties of solicitor. (1965, c. 310, s. 1; 1967, c. 691, s. 2; 1969, c. 
L136, s..1,)) 


Editor’s Note. — The 1967 amendment, Repeal of Section.—Section 6, c. 1049, 


effective July 1, 1967, struck out the former 
last sentence, making the section effective 
on the first Monday in December, 1966. 


Session Laws 1967, provides that this sec- 
tion and all other laws and clauses of laws 
in conflict with c. 1049, Session Laws 1967, 


The 1969 amendment, effective July 1, 
1969, increased the per diem from forty- 
five dollars to fifty-five dollars. 


§ TA-43.2. Assistant solicitors.—(a) With the approval of the Admin- 
istrative Officer of the Courts, the solicitor may appoint one or more full-time as- 
sistant solicitors, each to serve at the pleasure of the solicitor. The salary for a 
full-time assistant solicitor shall be fixed by the Administrative Officer of the 
Courts, but shall not exceed that of a district court prosecutor. 

(b) With the approval of the Administrative Officer of the Courts, a solicitor 
may appoint for part-time service one or more qualified attorneys to assist in the 
prosecution of the criminal dockets of his district when: 


are repealed effective Jan. 1, 1971. 


(1) Criminal cases accumulate on the dockets of the district beyond the 
capacity cf the solicitor and his full-time assistants, if any, to keep the 
dockets reasonably current ; or 

(2) The prosecution of criminal cases in a specific location in the district 
would be better served. 

Attorneys appointed under the authority of this subsection shall receive forty- 
five dollars ($45.00) per diem for each day, not in excess of five days per week, 
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§ 7A-160 


they serve as assistant prosecutors, and they shall serve for such time as may be 
authorized by the Administrative Officer of the Courts. 

(c) An assistant solicitor appointed under this section is entitled to reimburse- 
ment for travel and subsistence expenses when engaged on official business out- 


side his county of residence at the rate applicable to State employees generally. 
C1905? CPS1O sme 1967 FPG THs" A969, Chl 186, 's#2>) 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote the section. 
The 1969 amendment, effective July 1, 
1°69, increased the per diem in subsection 
(b) from thirty-five dollars to forty-five 


Repeal of Section. — Section 6, c. 1049, 
Session Laws 1967, provides that this sec- 
tion and all other laws and clauses of laws 
in conflict with c. 1049, Session Laws 1967, 
are repealed effective Jan. 1, 1971. 


dollars. 


§ 7A-43.3. County may authorize appointment of additional assis- 
tant solicitors.—Notwithstanding the provisions of G.S. 7A-43.2, the board of 
commissioners of any county may, in its discretion, authorize the solicitor to ap- 
point a competent attorney to assist him in the prosecution of the criminal docket 
of the superior court of the county. The assistant solicitor so appointed serves at 
the pleasure of the solicitor, who assigns his duties. The compensation of the as- 
sistant solicitor shall be fixed by the board of commissioners after consultation 
with the solicitor, and it shall be paid from the general fund of the county. The 
board may terminate the compensation at any time upon 30 days’ notice. (1965, 
Cy nS LO, COOL 54.) 

Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, substituted ‘“Not- 
withstanding the provisions of G.S. 7A- 


ing the section effective on the first Mon- 
day in December, 1966. 
Repeal of Section.—Section 6, c. 1049, 


43.2” for “In addition to the assistant so- 
licitors otherwise provided for in this arti- 
cle” at the beginning of the section and 
struck out the former last sentence, mak- 


Session Laws 1967, provides that this sec- 
tion and all other laws and clauses of laws 
in conflict with c. 1049, Session Laws 1967, 
are repealed effective Jan. 1, 1971. 


ARTICLE 15. 
District Prosecutors. 


§ 7A-160. Appointment; term; duties; oath; practice of law forbid- 
den.—The senior regular resident superior court judge shall appoint, for a term 
of four years, a district court prosecutor for his district, except that the term of 
office of a prosecutor appointed in a district activated in December, 1968, or 
December, 1970, is terminated December 31, 1970. The prosecutor shall be a 
resident of the district. The prosecutor’s term of office shall commence on the 
same day as that of the district judges in his district. It shall be the duty of the 
prosecutor to prosecute on behalf of the State all criminal actions in the district 
courts of his district, to advise the officers of justice in his district, and to co- 
operate with the superior court solicitor in criminal actions arising in the district 
court. The prosecutor shall also represent the State in juvenile cases in which the 
juvenile is represented by an attorney. ‘The district prosecutor shall take the oath 
of office prescribed for the superior court solicitor. 

The office of district prosecutor is full time, and he shall not practice law during 
his term of office, nor shall he during such term be the partner or associate 
of any person engaged in the practice of law. (1965, c. 310, s. 1; 1967, c. 1049, s. 
4; 1969, c. 1190,'s. 12.) 


Editor’s Note. — The 1967 amendment 
added the exception at the end of the first 
sentence. 

The 1969 amendment, effective July 1, 
1969, added the fifth sentence of the first 
paragraph. 


Repeal of Section.—Section 6, c. 1049, 
Session Laws 1967, provides that this sec- 
tion and all other laws and clauses of laws 
in conflict with c. 1049, Session Laws 1967, 
are repealed effective Jan. 1, 1971. 
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§ 7A-161. Compensation; expenses.—Each district court prosecutor shall 
receive the annual salary provided in the Budget Appropriations Act, and reim- 
bursement, on the same basis as State employees generally, for his necessary travel 
and subsistence expenses. (1965, c. 310, s. 1; 1967, c. 691, s. 12.) 


Editor’s Note. — The 1967 amendment Session Laws 1967, provides that this sec- 
rewrote the section, which formerly con- tion and all other laws and clauses of laws 
sisted of two sentences and specified the iu conflict with c. 1049, Session Laws 1967, 
amount of compensation. are repealed effective Jan. 1, 1971. 


Repeal of Section. — Section 6, c. 1049, 


§ T7A-162. Suspension; removal; reinstatement.—A district prosecutor 
may be suspended or removed from office, and reinstated, for the same causes and 
under the same procedures as are applicable to a district court judge. (1965, c. 
310.45," 13) 


Cross Reference.— As to suspension, re- Session Laws 1967, provides that this sec- 
moval and reinstatement of district judge, tion and all other laws and clauses of laws 
see § 7A-143. in conflict with c. 1049, Session Laws 1967, 


Repeal of Section.—Section 6, c. 1049, are repealed effective Jan. 1, 1971. 


§ T7A-163. Vacancies in office; temporary incapacity; acting prose- 
cutor.—A vacancy in the office of district prosecutor shall be filled for the un- 
expired term in the same manner as the original appointment. 


If the prosecutor in a district which has no full-time assistant prosecutor be- 
comes for any reason unable to perform his duties, the senior regular resident 
superior court judge for that district may appoint an acting prosecutor to serve 
during the period of disability. An acting prosecutor has all the power, authority 
and duties of the regular prosecutor. He shall take the oath of office prescribed 
for the regular prosecutor, and receive from the State fifty dollars ($50.00) per 
diem for each day in which he performs the duties of prosecutor. (LUO I c8.C.7 G40, 
s. 13 1969;\¢. 1186,1s.4.) 

Editor’s Note. — The 1969 amendment, Session Laws 1967, provides that this sec- 
effective July 1, 1969, increased the per tion and all other laws and clauses of laws 
diem in the last sentence from forty-five in conflict with c. 1049, Session Laws 1967, 
dollars to fifty dollars. are repealed effective Jan. 1, 1971. 

Repeal of Section.—Section 6, c. 1049, 


§ 7A-164. Assistant prosecutors; appointment; compensation; du- 
ties; oath; practice of law forbidden.—A district prosecutor may appoint full- 
time assistant prosecutors in the number authorized by the General Assembly. The 
number of full-time assistant prosecutors for each district shall be determined 
with due regard to the population, geography and criminal case load of each 
district. An assistant prosecutor serves at the pleasure of the prosecutor. He shall 
receive the annual salary provided in the Budget Appropriations Act, and reim- 
bursement, on the same basis as State employees generally, for his necessary travel 
and subsistence expenses. The duties of an assistant prosecutor are assigned by 
the district prosecutor, and he takes the same oath of office as the prosecutor. 

An assistant prosecutor shall not practice law during his term of office, nor 
shall he during such term be the partner or associate of any person engaged in 
the practice of law. (1965, c. 310, s. 1; 1967, c. 691, s. 13.) 

Editor’s Note.—The 1967 amendment, ef- Session Laws 1967, provides that this sec- 
fective July 1, 1967, rewrote the fourth tion and all other laws and clauses of laws 
sentence. in conflict with c. 1049, Session Laws 1967, 

Repeal of Section—Section 6, c. 1049, are repealed effective Jan. 1, 1971. 


§ 74-165. Attorneys appointed to assist in prosecution.—A district 
prosecutor, with the approval of the Administrative Officer of the Courts, may 
designate one or more qualified attorneys to assist in the prosecution of the crim- 
inal dockets of the district when: 


(1) The criminal cases accumulate on the dockets of the district court be- 
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yond the capacity of the prosecutor and his assistants to keep the 
dockets reasonably current; or 

(2) A full-time assistant prosecutor becomes for any reason unable to per- 
form his duties; or 

(3) The prosecution of criminal cases in a specific location would be better 
served. 


Attorneys designated under the authority of this section shall receive forty-five 
dollars ($45.00) per diem for each day, not in excess of five days per week, they 
serve as assistant prosecutors, and they shall serve for such time as may be au- 
thorized by the Administrative Officer of the Courts. Assistant prosecutors shall 
also receive reimbursement for travel and subsistence expenses on the same basis 
as State employees generally. (1965, c. 310, s. 1; 1967, c. 691, s. 14; 1969, c. 1186, 


225.) 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, substituted “not in 
excess of five days per week, they serve 
as assistant prosecutors, and they” for 
“they prosecute in court and” in the first 
sentence in the last paragraph and added 
the second sentence in that paragraph. 

The 1969 amendment, effective July 1, 
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1969, increased the per diem in the last 
paragraph from thirty-five dollars to forty- 
five dollars. 

Repeal of Section.—Section 6, c. 1049, 
Session Laws 1967, provides that this sec- 
tion and all other laws and clauses of laws 
in conflict with c. 1049, Session Laws 1967, 
are repealed effective Jan. 1, 1971. 
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§ 9-8 


Chapter 9. 


Jurors. 


Article 1. 
Jury Commissions, Preparation of Jury 
Lists, and Drawing of Panels. 
Sec. 
9-8. Fees of jurors; provisions in effect 
until district court established. 


ARTICLE 1, 
Jury Commissions, Preparation of Jury Lists, and Drawing of Panels. 


§ 9-8. Fees of jurors; provisions in effect until district court estab- 
lished.—All jurors in the superior court shall receive such compensation as the 
board of county commissioners shall fix, not less than three dollars ($3.00) and not 
more than eight dollars ($8.00) per day ; provided, that the board of county commis- 
sioners may establish different rates of compensation for different classes of superior 
court jurors within the limitations set out above. A board of county commissioners 
may fix the compensation of jurors to pass upon the competency of any person, 
under the provisions of chapter 35, article 2, of the General Statutes, at not less than 
one dollar ($1.00) per day and not more than six dollars ($6.00) per day. 

In addition to the compensation provided for above, all jurors shall receive a 
travel allowance of five cents (5¢) per mile for travel to the seat of court and 
return home, the distance to be computed by the usual route of public travel; 
provided, that this allowance shall be paid once per calendar week for each calendar 


week in which attendance is required. 


This section shall cease to be effective in each 


county on the date that a district 


court is established therein, and thereupon G.S. 7A-312 shall govern the compensa- 
tion of jurors. Until that time all local modifications of the general law as to jury 
fees shall remain in effect. This section is repealed effective January 1, 1971. 


(Rev., s. 2798; 1919, c. 85, ss. Lia 
19215. c;62,-s. lp 1947" ce, 1015- 1949, 
CAZIS iste) 


Local Modifications to Former § 9-5. — 
Bertie: 1949, c. 802; ¢. OLtoh8; 251965" & 
319; Bladen: 1961, c. 285; TOG ECHOscRG@hat= 
ham: 1947, c. 47; Chowan: 1965, c. 460; 
Cumberland: 1945, c. 316; 1961, c. 495, s. 2; 
Currituck: 1945, c. 269; 1947, c. 228; David- 
son: 1949, c. 521; Duplin: 1949, c. 680; 
Durham: 1943, c. 323; Gaston: 1947, c. 206; 
Graham: 1959, c. 1147; Harnett: 1933, c. 
75; 1955, c. 460; Hertford: 1947, c. 59; 1965, 
c. 40; Johnston: 1963, c. 730, repealing 
1961, c. 448; 1965, c. 322, repealing 1945, c. 


Ce 


D. 5. 3092; Hx. Sess. 1920, c 61 ssu les: 


P15 19S] ecae 21955" cml sous oo. 


993; Jones: 1949, c. 1002; Macon: 1951, c. 
34; 1959, c. 194; Martin: 1943, c. 173; 1961, 
c. 349; Montgomery: 1951, c. 62; Moore: 
1959, c. 997; New Hanover: 1947, c. 619; 
Onslow: 1961, c. 175, repealing 1947, c. 
205; Pender: 1967, c. 714; Randolph: 1949, 
c. 854; Richmond: 1947, c. 235, s. 1; 1955, 
c. 421; Rowan: 1945, c. 233; 1959, c. 147: 
Swain: 1949, c. 234; Tyrrell: 1965, c. 179; 
Cc: 179; Vatice:) 915, °c, 149; Washington: 
1945, c. 103; 1959, c. 146; 1961, c. 178; 
Yadkin: 1955, c. 612. 
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STATE.OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

December 3, 1969 


I, Robert Morgan, Attorney General of North Carolina, do hereby certify that 
the foregoing 1970 Interim Supplement to Volume 1B of the General Statutes of 
North Carolina was prepared and published by The Michie Company under the 
supervision of the Division of Legislative Drafting and Codification of Statutes of 
the Department of Justice of the State of North Carolina. 


RoBERT MorcAN 
Attorney General of North Carolina 
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